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STATE OF WASHINGTON EC 06 2013
OFFICE OF ADMINISTRATIVE HEARINGS -
FOR THE SUPERINTENDENT OF PUBLIC INSTRUCTION SEATTLE - OAH

INTHEMATTEROF: | SPECIAL EDUCATION
o | CAUSE NO. 2013-SE-0038
NORTHSHORE SCHOOL DISTRICT FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND ORDER

, A hearing in the above-entitled matter was held before Administrative Law Judge (ALJ)

Michelle C. Mentzer in Bothell, Washington, on September 25, 26 27 and 30, and October 3,
2013. The Parents of the Student whose education'is at issue' appeared and represented
themselves, The Northshore School District (Dlstnct) was represented by Lynette Baisch and
Parker Howe!l attorneys at law. The following i is hereby entered

STATEMENT OF THE CASE

The Parents filed a due process hearlng request (complalnt) on April 10, 2013, and an
amended complaint on June 11, 2013. - Prehearing and other orders were entered on Apl’l| 15,
May 10, June 12, June 21, July 15 August19 October1 and October 10, 2013.

The due date for the written deC|S|0n was contlnued to 30 days after the close of the
hearing record, based cn a motion by the District that was not opposed by the Parents. See
First Prehearing‘ Order of May 10, 2013. The record of the hearing closed with the submission
of post-hearing briefs on November 8, 2013. Thirty days thereafter is December 8, 2013, which
is the due date for the written de0|3|0n

EVIDENCE RELIED UPON..

The followmg exhlbtts were admltted into ewdence

Joint Exh[brts J 1 through J 26

Parent Exhlblts P 1 through P 16 P- 18through P-25 F’ 28; P- 30 P-33; P 35; P-36; P-
38; P-40 through P-44; and P-46.: - ,

District Exhibits: D-1 through D-7.
The following witnesses testified under oath. They are listed in order of their appearance:

Darcy Kelley, private speech languege pathologist (SLP);
Yvonne Brooks, District SLP;

' In the interests of preserving the family's privacy, this decision does not name the parents or student.
Instead, they are identiﬁed as "Parents," "Mother,” "Father," and/or "Student."
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Beate Peter, PhD, research assistant professor, University of Washlngton;
Becky Anderson, District assistant supermtendent of specral services,;
Annette McNebb District principal;

Kim Durkin, Dletnct director of elementary special educetron,

The Mother;

Paula Busch, District occupational therapist;

Carol Michel, District school psychologist;

The Father;

Cindy Gregson, District special education teacher; -

Molly Knapp, District special education teacher; and

Shelly Fields, DlStrICt famlly advocate and coordmator cf Brrth to-Three contracts

ISSUES

1. Whether the Drstnct \nciated the IDEA and denled the Student a FAPE by falllng to
trmely and appropriately evaluate his motcr skills prlor to the February 2013 reevaluation;

2. Whether the Dlstnct vrclated the IDEA and denled the Student a FAPE |n the December
2011 individualized education program (IEP) by farhng to

individualize the IEP to address the Student S unrque needs
offer appropriate speech-language services;
- provide speech-language services as specaﬂed in the IEP;
..offer.appropriate occupational therapy services; o
consider; discuss, or offer-an extended school year (ESY) program
provade approprlate measurabie annual goals

SO RO Do

3. Whether the District violated the IDEA and denled the Student a FAPE in the December
2012 |IEP by falllng to:

-mdl\rlduallze the [EP to address the Student s unique needs
offer appropriate speech-language services;

offer appropriate occupational therapy services;

consider, discuss, or offer an ESY program;

e o P‘S“

4. Whether the District violated the IDEA and demed the Student a FAPE in the March
2013 IEP amendment by famng to:

a. individualize the IEP to address the Student’s unique needs;
b. offer appropriate speech-language services;
c. offer an appropriate ESY program;

5. Whether the District violated the IDEA and denied the Student a FAPE by failing to make

some [EP decisions within the IEP team;

8. Whether the Parents are entitled to the following requested remedies, or other equitable
relief as apprcprlate '

a. Compensatory education consisting of:
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(1) At least 4,274 minutes of speech-language therapy, the rate of deltvery of such
services to be determined at the hearing; :

(2) 1,248 minutes of occupational therapy, the rate of delrvery of such ser\nces to be
determtned at the hearing;

(3) ESY services of 1,120 minutes of speech-language therapy and 360 mrnutes of
occupational therapy, the rate of delivery of such services to be determmed at the
hearing;

(4) Reimbursement for the following expenses mcurred through June 5 2013 and
additional similar expenses incurred theréafter;

(a). $10,587.50 for speech-language therapy (82 sessions of 50 mlnutes)
(b) $2,125.00 for occupatronal therapy (17 sessions of 50 minutes); and

b. Prospective relief: An order providing for an appropriate amount of speech Ianguage
therapy and an approprrate ESY program in the Student s IEP '

See Second Preheanng Order of June 12, 2013; and Parents supplementatlon of mformatron
conoernlng private services to be relmbursed dated June 17 2013 (ln case flle not an exhrblt)

FINDINGS OF FACT

1.  The Student will shortly turn five years: old He attends presohool at the District's
Sorenson Early Childhood Center (Sorenson). He has attended Sorenson since turning three
years old in January 2012, Prior to that time, he was served by a Birth-to-Three program,
Wonderland Developmental Center (Wonderland) from September through December 2011.

2. The Student will begin kindergarten next year in the 2014 15 schoot year There was no
evidence as to whether he will be in a full-day or half-day kindergarten. The District offers both.

3.  The Student lives with his Parents and two siblings within the District's boundaries. His -
Parents are fluent in a foreign language® and in English.  The Student’s native language is the
foreign language, but his nanny speaks to him in English and he has been exposed to English
since hirth. The Student differentiates between the two tanguages and uses them |n appropnate
contexts. S

4. At all relevant times, the Student has been eligible for special education under the
category of developmental delay. The Student has average intelligence, but suffers from
childhood apraxia. of speech,® social skills deficits, and fine motor deficits.

* The patticular forelgn language is not identifi ed here in an effort to preserve the confldentlattty of the

family's identity.
®  Childhood apraxia of speech {CAS or apraxia) is a speech motor planning disorder. The American
Speech-Language-Hearing Association (ASHA) describes CAS as follows: “a heurological childhood
(pediatric} speech sound disorder in which the precision and consistency of movements underlying
speech are impaired in the absence of neuromuscular deficlts {e.g., abnormal reflexes, abnormal fone). .

The core Impairment in planning andfor programming spatiotemporal parameters of movement
sequences results in errors in speech sound production and prosody [prosody being the rhythm of spoken
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5.  Wonderland evaluated the Student in September 2011. J-1.* The evaluation found the
Student’s language skills were significantly impaired, at 2.53 standard deviations below the
mean for children his age. More specifically, his receptive language skills (the ability to
understand what is spoken by others) were at an 18-month old level, and his expressive
language skills (the ability to communicate oneself) were at a 10-month old level, at a time when
the Student was 2 years and 8 months old. He was able to say 10 words in the family’s native
language and 4 to 5 in Enghsh id. . :

6. Wonderland's evaluatlon also found that in soma[ skllls the Student was 1.6 standard
deviations below the mean, for an age-equivalence of 17 months. His fine and gross motor
skills were found to be near age level. fd. :

7. Because the Wonderland -evaluation was only three months old when the District was
preparing to receive the Student at Sorenson, the District did not conduct new assessments.

The District based its initial evaluation on the Wonderland assessments, and also considered an

evaluation by a private SLP at Bothell Pediatric and Hand Therapy (BPHT). J-5. The Student
had been recelvmg SLP services at BPHT in addition to the SLP services he received from
Wonderland

o
8. BPHTs drscharge report of Ootober 2011 concluded the Student demonstrated many of
the charactenstlcs associated with CAS including:

. lelted repertoire of vowels, Iess drf‘ferentlatlon between vowel productrons -and vowel
errors, especially distortions, secondary to limited jaw gradat|on and poor jaw stability.

» Variability of errors.

« Unusual, idiosyncratic error patterns.

» The ability to produce accurately the target utterance in one context but is unable to

' produce the same target accurately in a different context.

< More difficulty with volitional, self-initiated utterances as compared to over-learned,
automatic, or modeled utterances,

« Disturbances of prosody [the rhythm of spoken language, infonation, stress] including
overall slow rate; timing deficits in duration of sounds and pauses between and within
syllables contributing to the perception of excess and/or equal stress, “choppy” and
monotone speech.

» Groping or observable physical struggle for articulatory position.

language, intonation, stress].” P-36:4-5. Dyspraxia is sometimes used as an alternative term for apraxia.
ASHA prefers the term apraxia, so it will be used herein. /d,

4 Citations to the exhibits are in the following format. “J-1" refers to Joint Exhibit 1. Where specific
pages are cited, the format is, e.g., “J-1:2" referring to-Joint Exhibit 1, page 2. -

®  Wonderand's SLP services were not publically funded, but were paid for by the Parents. After the
Student moved to Sorenson, he continued to receive some SLP services from Wonderland, [t appears
from insurance records that he received eight more sessions from Wonderland SLPs Mary Kay Snedden
and Marion Kristi after he moved to Sorenson. P-43:4-5; Testimony of Father.
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s Poor speech intelligibility.

» Restricted sound inventory.

o Loss of apparently previously spoken words. . '

* A wide gap between his receptive language abilities and expressive abilities.

J-5:3-4.

9.  The District found the Student qualified to receive services in the areas of communication
and social skills. J-8. The District's evaluation stated that the Student’s problem with speech
productlon was at the root of his broader Ianguage and soclal Sklll delays

It appears that [the Student’s] expressive Ianguage delay is secondary to his
difficulty with speech sound production. This delay interferes with his ability to
appropriately interact with his environment, express his needs and wants, learn new
concepts, answer and ask questlons particrpate in group actlvmes and engage |n
appropriate social interactlons '

J-9:7.

10. The District's evaluation stated that the Student's speech sounds primarily consisted of
two consonants, “k" and “g” (and sonietimes “b"), plus neutral vowel sounds like “ah” and “uh.”
J-9:7-8. The Student’s flrst teacher at Sorenson explained that he could not say his name, and
would instead touch his hand to his chest to refer to himself. He generally communicated using
non-word vocalizations to make his desires known, or would point.or grab someone’s hand fo
show them something. Testimony of Gregson. The Mother filled out a New Student Profile for
the District. 1n the section on SLP needs, she circled the choice “severe” and wrote: “apraxia —
as described by private SLP." P-2. e _

11. The Student's Sorenson SLP, Yvonne Brooks,® utilized a 39-item checklist to determine
the severity of the Student's needs. . (This was done prior to Ms. Brooks working with the
Student, based on Wonderland's evaluation.) The “highest need” category on the checklist is
for children with 23+ points on the checklist. The Student had 25 points. Ms. Brooks wrote that
the Student’s need for intervention was hlgh and assigned him 60 minutes per week. P-3. This
did not mean 60 minutes of one-on-one (1:1) therapy. As dlscussed below, it meant a
combination of 1:1 and group time.

12.  The District uses an “SLP Severity Intervention Chart’ fo help determine the number of
minutes of therapy each child should receive. This, in turn, helps the District decide how many
students to assign to each SLP, and how many SLPs to assign to each school. P-30;
Testimony of Durkin. Category 1 on the chart is 20 — 30 minutes per week for mild impairments,

® Ms. Brooks has been an SLP with the District for almost 20 years. Prior to thaif, she worked as an SLP
briefly in a neighboring school district and in a hospital outpatient setting. She has attended muitiple
trainings on apraxia of speech. She has served children with apraxia on her caseload, including 6 - 7 in
the 2012-13 school year. She is certified in Prompts for Restructuring Oral Muscular Phonetic Targets
{PROMPT), a methodology often used in treating aprama PROMPT involves the therapist placing hands
on the student’s fact to give physical prompts on jaw placement and other aspects of speech production.
PROMPT is recommended to be used twice a week with students. Testimony of Brooks.
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Category 2 is 40-50 minutes for moderate impairments. Category 3 is 60 minutes for “severe to
profound” impairments. There is a fourth category cailed “Additional Factors”. It lists auxiliary,
non-therapy tasks that SLPs perform, such as writing insurance letters, programming assistive
communication and assistive technology devices, training family and staff, ' participating in
consistently lengthy IEP meeting, developing materials, and travel. Only one item on the list
might influence the amount of actual therapy time a child receives. That item is “ELL” (Engllsh
LLanguage Learners). /d.”

13. The chart instructs SLPs to assign one of the four categones to each student. It then
states:

For students that are mild (1) or moderate (2), additional factors can bump them up
into the next rating (2) or (3), respectively.

Id. Ms. Brooks testified that (1 (1) or (2) being bumped up to (2) or (3) is only an illustration. She .

interprets the chart as meaning that additional factors in the fourth category can bump SLP time
for a category (3) student above 60 mmutes per week. Testrmony of Brooks

14. Th|s readlng of the seventy chart is contrary to its plain wordlng The sentence quoted -

above is very specific; there are no words indicating its contents are merely an illustration or
example. However, even accepting Ms. Brooks' assertion as true, no therapy time above 60
minutes per week is provided for if additional factors in category 4 exist, except perhaps for ELL
students. (There is no evidence the Student has ever been considered an ELL.) This is
because the items in category 4 are almost entirely auxiliary non-therapy activities. -These non-
therapy activities. consume an SLP's time -and might justify fewer students on that SLP's
caseload, or more SLP time being assigned to that school.

15. Ms. Brooks believes the Student was the only child on her caseload in either th.e 201 1-12
or the 2012-13 school years whose |EP assigned more than 60 minutes of SLP time per week.

Testimony of Brooks. It is found that 60 minutes per week is generally the maximum SLP. .

therapy time the District will assign to a student. - Extra time for the therapist to engage in
auxiliary, non-therapy activities can be added to that, but such time is not therapy. This general
60-minute maximum was ultimately exceeded after the Parents threatened to file for a due
process hearing if the Student did not receive more than 60 minutes of SLP therapy. See D-3.
A few months thereafter, the -Student received 90 minutes per week of such therapy in the
amended IEP of March 2013. - {Of those 90 minutes, 50 minutes would be in whole-class
Language Group, not 1:1 therapy)

16. Based on the Student’s |n|t1al evaluation and SLP Brooks recommendatron on the number

of minutes of therapy, the District drafted the Student's first IEP in December 2011, when he
was about to enter Sorenson.

{ . .
7 Another item in category 4 appears to influence the type of therapy provrded rather than the amount. It
is for students whose behavior does not allow them to participate in group therapy, so they must be
served 1:1. /d.
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17. Sorenson is a developmental preschool. Students may enter when they turn three years
old, so they enter at varying times throughout the school year. Sorenson classes generally
have 8 — 12 students, two of whom are non-disabled and the remainder of whom have
disabilities. Testimony of Gregson and McNabb. - Language development is emphasized
throughout the day at Sorenson because most of the students have language delays. Sorenson
operates four days a week, Monday through Thursday. Students attend either the morning or
the afternoon session, for 2.5 hours per day, or a total of 10 hours per week.

18. The remaining Findings of Fact discuss .each of the three IEPs at issue separately,
omitting facts about motor skills/occupational therapy. That topic is discussed in a separate
section later in the Flndmgs

Decemb,er 2011 IEP

Appropriateness of goals

19. The December 2011 {EP had six ahnual goals: three in communication and three in
socialfemotional skills, J-11:5-8. The Parents contend the goals lacked baselines, were vague
and immeasurable, were inappropriate, ahd"’p_rovided that progress would be-assessed by
subjective rather than objectwe methods The*fo_IIOWing findings are made regarding these:
contentions. : TR e T T e e

20. All six of the goals contained an indefinite baseline that did not state what the Student's
current skill level was: Each goal said his current level was “less than 80%.” From this; it is
unknown whether the Student’s baseline was 5%,-20%, 70% or something else. It is impossible
to measure progress without knowing where the Student began. - The endpoint for all six of the
goals was for the Student to improve to at least 80% in each skill. J-11:5-6.

21. SLP Brooks and the classroom teacher, Cindy Gregson, wrote the Student’s goals. They
testified that the Student’s baseline was zero on all of his goals. They stated this is a definite
baseline, even though not stated in the 'goals themselves. However, this assertion is
contradicted by the present levels of performance (PLOP) in the IEP itself, and by other
evidence. For instance, part- of the receptive language goal was' to- demonstrate an
understanding of body parts. - The PLOP states, per Mother's report, that the Student already
knew many body parts. J-11:3. Part of the expressive languagé 'goal was for the Student to

“improve his vocabulary. The PLOP does not state he had zero vocabulary. Rather, it states he

used 15 words — 10 in the family’s native language and 4 — 5 in English. One of the Student’s
social/emotional goals was to comply with adult direction without tantruming. There was no
indication in Ms. Gregson's testimony that the Student tantrumed 100% of the time when given
a direction. Rather, she testified he would become frustrated when people could not understand
him, use even more gestures, and would then tantrum. Testimony of Gregson.

22. The assertion by Ms. Brooks and Ms, Gregson that the Student’s baseline was zero on all
goals was also contradicted by Sorenson teacher Moliy Knapp. Ms. Knapp explained that the
reason there was no baseline in any of the Student’s IEP goals was that he had not attended
class at Sorenson yet. Testimony of Knapp. The IEP was written in December 2011, before the
Student started attending Sorenson in “January 2012. While Ms. Knapp was not the Student's
teacher when he arrived at Sorenson, she is competent to testify about the creation of initial
IEPs” at Sorenson, having taught there for five years. Ms. Brooks echoed Ms. Knapp's
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testimony by acknowledging that she (Ms. Brooks) did not take baseline data for the Student's
initial IEP. She -used information she found in the Wonderland evaluation. Testimony of
Brooks. However, the Wonderland evaluation did not include baseline data for the IEP goals
the District adopted. See J-1. Neither are zero baselines for these goals found in the IEP’s
PLOP. See J-11:3-4. e - : -

23. It is found that all of the goals in the December 2011 IEP lacked baseline data, and that
the Student's baseline was not zero on all of his goals. His baseline was simply not measured.
If Sorenson staff lacked access to the Student in December 2011 to take these measurements

before he entered Sorenson, they could have stated in the IEP that it would be amended to add

baselines after he arrived in early—January 2012,

24, The Parents next contend that the goals were vague and immeasurable. - They are correct
as to immeasurability because they all lacked baselines. As to three of the goals, they would be
vague and/or.immeasurable even if they had baselines. The expressrve language goal was the
followrng When grven opportunrtles throughout the school day, L

[the Student] WI|| use Ianguage for a varrety of functlons |mprove expresslve
vocahulary and spontaneous use of language improving expressive language from
inconsistent (less than 80%) to consistent. (80% or more) as measured by month]y -
SLP or classroom data L :

J-11:5. Thts goal is vague and immeasurable. What is meant by “a variety of funotions"? How

many such functions will constitute meeting the goal? How many words added to his
vocabulary will constltute meetmg the goal’? : -

25, The receptwe ranguage goat was not vague but was |mmeasurable evenifa basellne had
been included. It stated that when given opportunltres throughout the schoo[ day, :

[the Student] WII| demonstrate understandrng of spatlai concepts pronouns and body
parts improving receptive language from inconsistent (less than 80%) to consrstent
(80% or more) as measured by monthly SL.P or classroom data.

id. To be measurable thls goa[ would need to state how many spatial concepts, pronouns, and
body parts the Student currently understands, and how many he would need to learn to meet
the goal. His current level in these three areas is not clear from the PLOP, and the goal does
not include a target of how many new concepts he must learn to meet the goal It is therefore
immeasurable on both ends. The 80% figures that appear in this and the previous goal give an
appearance of measurability, but they are not attached to anything.

26. One of the Student’s soma[/emotlonal goals'was also mtmeasurab!e even if a baseline had
been included. ‘It provided that, when gtven opportunities to choose his own toys,

[the Student] will investigate and play with a variety of toys and games improving
play skills from less than 80% of the time to more than 80% of the time as measured
by teacher observatlon and collected data.

J-11:8. To be measurable, this goal would need to state how many fypes of toys he currently
investigates and/or plays with, and how many types added to his repertoire would constitute
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meeting the goal The PLOP does not give usable information en his current Ievel stating only
that he shows a somewhat restnctme” interest in play J- 11 3.

27. The Parents’ expert w1tness Dr Beate Peter,® belreves the Student S art|culat|on goal was
not sufficiently specific and measurable. That goal provided that when given opportunities
throughout the school day,

[the Student] WIII increase. vocal imitation, ablhty to produce a varlety of syllable
shapes and early developing ‘consonants (p, b m,t, d, f, v) improving articulation
from inconsistent (less than 80%) to consnstent (80% or more) as measured by
weekly SLP or classroom data, : :

J-11:5. While the specificity Dr. Peter would add to this goal would be helpful (e.g., specifying
which syllable shapes will be worked on), the PLOP lists six syllable and multi-syllable shapes
and states that some of them would be- selected for inclusion in the Student's articulation goal.
While no such selection was made in the goal, when the goal is read in light of this list in the
PLOP and the specific list of consonants to be targeted, it is sufficiently focused to avoid
vagueness. However, the goal is immeasurable as to syllable: shapes because it has no
baseline data and no target: It does riot state how mary syllable shapes rieed to be acquired for
the goal to be met.: By contrast, it is measurable regardmg individual conscnants -becatise the
PLOP states his current level (intermittently successful only with *b” from among the seven:

“consonants listed), and the target is for hlm to be successful 80% of the time artlculatmg all

seven of these consonants

28. The Parents also contend that the goals of thlS IEP were not appropnate There was no
other evidence regarding inappropriateness ~- aside from vagueness and immeasurability
discussed above ‘- except with regard to the articulation goal. Dr. Peter testified that the
articulation goal was misdirected and not appropriate for the Student. The crucial skill to focus
on for a child with CAS is producing transitions between sounds; less focus should be placed on
learning new consonants in isolation. - At the time this goal was written, the Student had a
repertoire of three consonant sounds (*k”, “g” and intermittently b”) arid some low, neutral vowel
sounds such as “ah” and “uh’. Accordmg to Dr. Peter, the focus of the Student’s articulation
goal should have been to use the consonant and vowe! sounds aiready in his repertoire and
work on combining them, i.e., transitioning between them, to form ‘syllables. For instance, the
goal should have focused more on formmg S|mple sy]lables using “k,” “g” or “b”-plus the vowel
sounds he knew (e.g., CV,'VC),” and ifcreasing the complexity of these syllables (e g., CVC,
VCV, CVCV, VCYC(), and Iess on addlng S0 many new consonants ln |solatlon

® Beate Peter, Ph.D., CCC-SLP, Is a Research Assistant Professor in the Department of Speech and

Hearing Sciences at the University of Washington, where she earmed her Ph.D. in 2006. The focus of her
research is on speech sound disorders. Several of her journal articles and conference presentations
focus on CAS. She is currently managing a research study concerning the genetics of families with CAS.
The Student and his family were subjects in this study. That is how they met Dr, Peter. Among the
graduate courses Dr. Peter has taught is a course concerning treatment dosages for speech sound
disorders. Earlier in her career, Dr. Peter worked as an SLP for the Shoreline School District in
Washington for three years. P-33; Testimony of Peter.

9 tn these abbreviations, “C" stands for oonsonant and V" stands for vowel.
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29. Another problem with the articulation goal ‘is that the consonants ‘' and “v" were
inappropriately included, according to Dr. Peter,  These cansonants are not acquired by 50% of
four-year old children. The Student had just turned three years old and was extremely delayed
in articulation compared to same-age children, let alone children one year older than him.

30. Dr. Peter's criticism of the articulation goal is persuasive. However, the IEP progress
reports.indicate that therapy did, in fact; focus on-transitions between sounds rather than on
learning numerous new .consonants in. isolation. Only two new consonants were worked on
through the end of the school year: the related early-developing consonants “p” and “‘m”. While
there is no indication that therapy focused on building syllables from sounds the Student already
had in his repertoire, Ms. Brooks worked on transitions between sounds by inserting a delay
between them to assist.in acquisition {e.g., p-—a), a teaching technique endorsed by Dr. Peter.
Ms. Brooks worked toward “t" and “d” with exercises to raise the tongue to the alveolar ridge,
which appears to be approptiate and did not receive -criticism from Dr. Peter. Finally, the
consonants “f" and “v* were not addressed at all during the IEP year, and were dropped from his
next-year's |[EP altogether There was therefore no time wasted on these consonants. See J-
12:1; J-15:6. It is found that the Student's. articulation goal was immeasurable (like the other
goals) due to lack of a baseline, but that the other problems with it were not enough to render it
inappropriate in other ways. - ! :

31, The Parents also contend the [EP goals. should have been measured by objective
instruments, such as standardized, nationally-normed tests, rather than by “subjective” monthly
SLP or classroom data. P-12:2.- The Conclusions of Law, below, address whether there is any
requirement under the IDEA that goals be measured by standardized testing rather than by
teacher/service provider data.

Implementation of SLP services

32. The Student’s December 2011 IEP provided for 30 minutes, twice a week, of SLP service,
for a total of 60 minutes per week. -However, Ms. Brooks’ testimony and the SLP service logs
establish that the actual plan was fo provide one 20-minute session (1:1 therapy) and one 40
minute session (Language Group) per week. J-13; J-23; Testimony of Brooks. The IEP also

provided that the Student’s classroom teacher would address his communication and social skill

goals throughout the day. J-11:9.

33. The Student’s assigned SLP throughout his time at Sorenson has been Ms. Brooks. Ms.
Brooks had 54 students on her caseload by the end of the 2012-13 school year.'® (She did not
testify to the number on her caseload in the 2011-12 school year) Very shortly after the
Student entered Sorenson in early-January 2012, Ms. Brooks went on medical leave for four
months. She returned at the end of April or beginning of May 2012. Testimony of Brooks. In
the interim, the Student was served by another SLP.

- Since students enter Sorenson when they turn 3 years old, not necessarily in September, there are
more students by the end of the school year than at the beginning. Testimony of Brooks.
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34.  Until Ms. Brooks returned from medical ieave and explained to the Parents otherwise, the
Parents believed that all 60 minutes of SLP time in the Student’s IEP was delivered 1:1. The
Mother had attended the December 2011 IEP meeting and heard nothing “about Language
Group or about part of the 60 minutes being in a group format. The Parents had béen working
with SLPs from Wonderland and BPHT for more thari“a year before the Student entered
Sorenson, and all speech therapy he received was 1:1. The Parents never heard of group
speech therapy untit Ms. Brooks returned from lgave four months after the Student started at
Sorenson. At that time Ms. Brooks explained that one of the Student's weekly SLP sessions
was 1 '1 and the other was Language Group W|th h|s Whole class Testlmony of Mother

35. . Thereafter the Parents belleved the Student was rece:vmg 30 mlnutes per week 1.1 SLP
time, and.30 minutes per week of Language Group:- This division of time was discussed at
meetmgs and the IEP clearly Ilsted tWO 30 mlnute sesswns per week Testlmony of Father

36. - However the SLP tlme Iogs show that throughout the term of the December 2011 |IEP, the
Student almost always had 1:1 sessions of 20 minutes. J-13; J-23, Ms. Brooks ‘acknowledged
that the default practice was to provide a 20-minute 4:1 session under that IEP. Testimony of
Brooks. Indeed, only twice in the year covered by that IEP. was a 1:1 session longer than 20
minutes (two sessions were 30 minutes).. J-13; J-23. 'Given the high degree of cooperation that
the Student showed in his 1:1 sessions (dlscussed below), it cannot be argued that the sessions
were shortened to 20 mlnutes because of the Student’s Iack of cooperatlon

37. When the December 2011 lEP was explnng in December 2012 the Father sent an email
to three Sorenson staff: the principal, the Student’s classroom teacher and SLP Brooks. In that
email he wrote: “[The Student] has had 30 miriutes of individual therapy and 30 minutes of
group therapy weekly for the past year.” He argued the Student needed more than this, P-12:3.
None of the three recipients of this email responded that the Father was tncorrect about the
30/30 split. Testlmony of Father.

38. Ms. Brooks testlfled that the Parents were told the amount of 1:1 vs. group time was not
determined in advance and would be variable. - Testimony of Brooks. This testimony is not
credited in light of other evidence: Both the time logs and Ms. Brooks' testimony show that 20
minutes. was ‘selected as the default amount for 1:1 sessions (contradlctlng the |IEP, which
provided for two 30-minute sessions).” Also, the Father's email, quoted here corroborated his
testimony that the Parents were told there was 30/30 split. -

38. The Parents continued in the belief that the Student had received 30 minutes per week of
1:1 SLP therapy under the December 2011 IEP until mid-2013, when they received the SLP
ser\nce tlme logs pursuant to a d|scovery request in this case Testlmony of Father

40, Concernmg the IEP’s requirement of a total of 60 mrnutes per week of SLP service, the
time logs show the District offered significantly less than 60 minutes for the first four months of
the December 2011 |IEP, as explained below. J-13; J-23,

41. The calculation of the number of minutes of SLP service offered to the Student under the
December 2011 IEP is done here in a way most advantageous to the District. Instead of using
calendar weeks, only days that Sorenson was actually open were counted: Not only were
school breaks removed but also individual holidays, conference days, and snow days were
removed. The remaining number of days in a month was divided by four (because Sorenson is
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- open four days a week) to arrive at the number of "weeks” in a given month. Where the word
"week” appears |n quotes below the reference is to these reformulated weeks rather than
calendar weeks -

42. Days when therapy was available, but the Student was absent, were counted.as days the
District offered therapy. (There were only two such days, but to account for them, the table
below is titled Speech Therapy "Offered” by District rather than “Provided” by District.) Days
when ‘therapy was not offered (e.g. due toschool activity, therapist absence, structured
observation, evaluatron of the Student or speech meeting wrth Parents) were not counted as
therapy bemg offered :

TABLE 1

December 2011 [EP - Speech Therapy Offered by District

Month =~ - | 1:1 therapy 5 Group therapy Toftal therapy

Jan. 2012. | 7 mins. per"week’™ - | 13 mins. per “week” 20 mins. per “week”
Feb. 2012 9 o 19 ' ' 28 e
Mar 2012 o = TR T T T g -
Apr. 2012 |12 = ° 3 115 o s 27

May 2012 19 38 ‘ ' o 57

June 2012 | 20 ' 40 ' 60

Sept. 2012 | 30 : 3% 65

T BT e LT — 63

Nov. 2012 18 | 47 ' 85

Dec. 2012 40 40 "~ 80

Sources: J-13; J-23; J-26; Testimony of Brooks:

" These reformulated “weeks” are not appropriate to use in an IEP, and are not appropriate to use in

every due process hearing decision. If this decision were finding against the Parents on the issue of
failure to implement, then the calculations in question would likely have been done in a way most
advantageous to the Parents. ThIS is to ensure that the decision is correct no matter how the evidence is
calculated. : :

2 jtis appropriate not to count the therapist's time meeting with the Parents or performing observations
and evaluations as the delivery of therapy o the Student. First, it is not the delivery of therapy to the
Student. Second, the |EP states the Student will receive 60 minutes of therapy per week; it does not
state this time will be reduced by a host of other aclivities that do not constitute therapy. - Finally, the
District's *SLP Severity intervention Chart® puts these types of activities inh a separate category from the
delivery of therapy. The chart lists the number of minutes of service appropriate for each level of severity.
The chart then allows therapists to assign additional amounts of their time to particular cases that make
unusually high demands on their time due fo auxiliary activities. It Is clear from the chart that these
activities do not constitute the delivery of therapy, but rather are factors to help determine whether fewer
students should be assigned to an SLP’s caseload, or more SLPs should be assigned to a school, P-30;
Testimony of Durkin.

3 See text above for meaning of "week” in quotes.
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43. There was a major failure in implementation for the first four months of the December
2011 IEP: January through April 2012. Ms, Brooks was on medical léave during these months,

~ and a substitute SLP was providing the Student's therapy. During these four months the
Student received an average of only 29 minutes per “week’ of combined 1:1 and Language
Group (*week” being construed in a way most generous to the District, as mentioned above).

This is less than half of the 60 mlnutes per week requrred by the IEP :

44, Even after Ms; Brooks returned and the total SLP tlme reached apprommately 60 mlnutes
per week, the IEP’s provision for two, 30-minute sessions contmued not {o be implemented.. As .
mentloned above, one of the weekly sessions (the 1:1 session) was longer than-20 minutes only
twice during the year coverad by the December 2011 [EP. The District offered an average of
only 18.5 minutes per "week” of 1:1 SLP therapy to the Student under the December 2011 |EP.
(July and August are not counted as zero in thIS calculation they are SImpIy Ieft out, as seen in
the table above.) FRAPSERINNS EE : : R

45. The District arnves ata calculation of the Student's. SLP time that is much more favorable . -
to the District. See District Brief at 19-21. However the District does not state how it treated .
days when therapy was scheduled but the tlme was used lnstead for such actlwtles as an:
importantly, the Dlstrlct averaged the Student’s SLP tlme over the life of the [EP. i mlssed the. .
fact that for four months (nearly half of the 9-month school year), the Student’s total SLP time
averaged only 20, 28, 40, and 27 minutes per week respectlve[y, instead of 60 mirutes. The ~
IEP promised a certain amount of SLP time per wesk, not per school year. (The table above
calculated the amount of SLP time offered per month in order to'be more generous to the .
District, reformulat[ng weeks to obtain an average weekly amount for- each month as
dlscussed above.)'* :

Facts reqarding the appropriate type and amount of SL_'P services

~ Type of therapy: individual vs. group

46. In whole-class Language Group, all of the Student's goals were worked on, not just the
motor production of speéch. Language Group aiso addressed his goals in receptlve language,
expressive language, and social skills: The group works on such thmgs as prepositions, multi-
syllable words, askmg for a turn, movement and music, and art projects. Testimony of Brooks.
The Student enjoys Language Group and is very engaged during it. Testimony of Knapp.

" As mentioned in text, ‘averaging service over large periods of time is inappropriate: for assessing
whether an IEP has been implemented where that IEP requires a certain number of service minutes per
week. Elsewhere In this decision, the Student's progress over larger periods of time is examined in
comparison with the amount of SLP therapy he received during those periods of time.  In that context,
looking at the amount of therapy received over larger spans of time is appropriate because progress itself
is not measured weekly, but rather is measured several times a year (e.g., IEP progress reports) and at
even larger intervals (e.g. evaluations). For these reasons, Tables 1 and 4 below {which assess
implementation) do not have a row at the end of them showing an average for the whole period covered,
while Tables 2 and 3 (which assess the amount of therapy received to compare it with the progress made
during the period} do have such a row. .
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47. There were 10 ~ 12 children in the Student's class in the 2011-12 school year. Testimony

-of Gregson. There were 8 - 10 in his class in the 2012-13 school year. Testimony. of Brooks.

All of these children participated in Language Group if they were present. The principal, -
Annette McNabb, estimates that during Language Group, each student has the opporiunity to.
participate at least five times in 10 minutes (or at least 15 times in 30 minutes). Those with
more severe language needs tend to receive more opportunities, and the non-disabled children
in the class receive fewer, Testimony of McNabb. Ms. Brooks estimates that the Student had
the opportunity o do.5 —.10 repetitions of each sound or syllab!e he was work:ng on dunng
Language Group. Testlmony of Brooks, _

48, The Parents contend the Student required much more 1:1 therapy than the December

2011 IEP ‘provided, and that whole-class Language Group did not meet this need. The Parents -

and their expert witness, Dr. Peter, rely in significant part on a 2007 technical report from the
American Speech-Language-Hearing Association (ASHA) titled Chifdhood Apraxia of Speech.
The report states that it provides general interim recommendations for assessment. and
treatment, and .awaits further research to devise specific gurdehnes P-36:54. Concerning
individuat vs. group treatment for CAS, the repott states: oo _ : o

As long as the primary goal is to rmprove the motoric aspects of the child’s speech
production (i.e., more time for.motor practice), individual therapy should be the -
preferred approach regardless of age. For children whose severity of involvement
has decreased and whose treatment goals have begun to move toward language__
and pragmatic skills enhancement, a combination of both individual and small group
therapy may also be optimal for some children, provrdmg that a treatment focus is
maintained on speech productlon _ :

P-36:56.

49, Dr. Peter concurs with ASHA about individua! vs. group therapy. She also.relies on a
treatise by Margaret Fish in support of individual over group therapy for the Student. Dr. Peter
read the foI[owmg paragraph from that treatise during her testimony, and agrees with its

conclusions: - : _ , :

Maas et al. (2008) recommend that large numbers of practice trials help to establish
movement patterns and improve recall of motor plans. It makes sense then that
treatment should be provided in a format that allows for as many practrce_
opportunltles as possible, A child with significant needs in motor speech planning
would, not receive a Iarge number of practice opportunities while. working for 30
minutes in a group of 3 or 4 peers. Group or classroom treatment formats would
restrict the multiple practice opportunities suggested in the motor. learning literature.
One caveat, however, is that many children with speech disorders demonstrate
needs in other areas including language and social interaction. . To. meet all of the
needs of a child with multiple deficit areas, ﬂexrblllty in service delivery is essential.
For instance, a child with severe apraxia may benefit from intensive individual
treatment to. address motor speech planning along with dyad or small group
treatment to address social Ianguage needs,

Testimony of Peter.
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50. According to Dr, Peter, children with CAS require many, many opportunities to produce
sounds, and should receive 100 — 200 such opportunlties per SLP session. The more
individuals in a group session, and the more the session focusses on other goals besu:te motor
speech productlon the feWer such opportunltles the chltd has

51. Another reascn Dr. Peter belleves the Student needs more 1:1 mstead of group sessions
is that PROMPT'® is not dohe in group sessions, ‘only in 1:1 sessions. Ms. Brooks concurred
that PROMPT cannot be done in-group sessions, and that the Student recelves S|gn1f|cant
benefit from PROMPT. Testimony of Peter and Brooks.

52. -Another factor points to the limited role that: Language Group can play in treating the
Student’s apraxia. It is likely that most of the children in the Student's class have different
disorders than he does, so they would not need to practice the motor planning and production of
speech during Language Group. - (Only 6= 7 childrén 6ut of Ms. Brooks' caseload of 54 had
characteristics of apraxia in 2012-13. The number in her 2011-12 caséload is not in the record.)
Testimony of Brooks.) When Dr. Peter reevaluated the Student in July 2013, shortly before the
due process hearing, he continued to be i the eafly stage of speech development that
-warranted t 1 as opposed to group therapy P 28 5 6 '

focus solely on the Student's’ CAS dragnoms and not h|s other needs whrch the school must
address. District Bnef at 1.

54, The Parents and Dr. Peter, on the other hand, contend the Student’s motor drfﬁcultles with
speech are by far his most severe need, and in fact underlie his broader language and social
skill deficits. The District's own evaluation stated this as well. J-9:7. Moreover, numerous
portions of the ASHA report support the view that problems in broader tanguage Sktlls and social
skills tend to arrse from CAS See ag, P-36: 5 14, 15 22 23, 54,

55. Dr. Peter testified that social- problems often arise from the mablhty to communicate with
others. She saw this in particular with the Student during all three of her sessions with him from
December 28, 2012 through March 2, 2013. In these sessions, the Student shut down and
refused to talk part-way through each sessaon "He became angry at his Father when the Father
could not understand what the Student was attemptrng to say. The Student did not initiate any
conversation with* the researchers. - He did" not spontaneously request ‘any objects or
information.” P-21:2; Testlmony of Peter. When Dr. Peter saw the Student in July 2013, after
the intelligibility of his’ speech had greatly improved, his social interactions were also greatly
improved. He interacted soclaliy with the researchers, engaged in conversation, appeared
happy, completed the session without shutting down, and did not become angry or frustrated at

not being understood. Dr. Peter believes the advances in social interaction that she observed

were tied to the increased intelligibility of his’ speech F_’-28 T_eshmony of Peter.

56. Based on all of the evidence discussed a"bove',_the following findings are made. Language
Group with the Student's whole class is valuable, addressing his goals in receptive language,

** See footnote ebove, conceming Ms. Brooks’ credentials, for an explanation of PROMPT.
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expressive language, and social skills. However during the two-year period concerned here, the
Student has been at an early stage in learning the motor skills for intelligible speech, and
Language Group did not address those skills in a significant way. “The Student requires 1.1
service to address those skills, which are fundamental to his other goals. " Advancement in
receptive and expressive language, as well as social skills, will be significantly restricted unless
and until the Student acqmres mtelhglble speech

57. It is not found, as the District asserts, that the District varied the amount of 1:1 vs. group
time for the Student based on his individual needs and level of engagement. Language Group
was scheduled for the whole class for certain days and times. lts length did not vary depending
on the Student’s individual needs. Occasionally the Student was involved in something and
wanted to continue with that activity (or continue a little longer) when the SLP came to pull him
out for a 1:1 session. This occurred more with the substitute (apparently Meg Bolan, per J-12)
than with Ms. Brooks, When this occurred, the substitute would work with the Student 1:1, but
they would remain in the classroom or on the playground. Testimony of Brooks.™®

58. District witnesses testified that the Student has a very strong relationship with Ms. Brooks
and she was always able to engage him. Testimony of Brooks and McNabb. On only two dates
did Ms. Brooks write-that that there was some lack of engagement in-a 1:1 session. She sent
home “Speech Notes” on most days that the Student had therapy. Not all were preserved, but
Speech Notes covering 38 dates are in evidence. On only two dates (October 1, 2012 and
February 11, 2013) did:Ms. Brooks note less than full cooperation. P-46:2, 8. As mentioned
above, given this.high degree of cooperation and the default practice of using 20-minute 1:1
sessions, it cannot be argued that the sessions were shortened to 2- mmutes due to the
Student’s Iack of cooperatlon :

59. It is found that the predominance of Language Group over 1:1 therapy in the Student’s
program was not caused by his individual needs. Perhaps it was caused by limitations on staﬁ
SLP tlme but that need not be determmed :

Amount of therapy

60. The District points to some incremental progress the Student made in speech with the
amount of SLP time provided by the December 2011 IEP, and argues that he therefore did not
need more. Testimony of Brooks; J-12. Much of the District witness’s testimony regarding
progress concemed not speech production, but the Student's increasing comfort as he
acclimated to Sorenson, and his increased willingness to participate and play in class.
Testimony of McNabb end Gregson. Concerning his ability to speak, the weight of the evidence
establishes that the Student remained at an extremely low level and did not make significant
progress dunng this critical period for Ianguage acquisition.

¥ |If the substitute considered any of these instances ae “G" (group) sessions rather than “I" {individual}

sessions, records show that she did so only twice. Tuesday was the day for Language Group, and
Thursday was the day for the Student’s 1:1 session in the 2011-12 school year. See J-13. Only twice in
the four months the substitute worked with him (January through April 2012) did she record a “G" sessmn
as occurring on a Thursday, the day when a 1:1 session would normally OCCLI.
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61. Before examining the Student's progress, it should be noted that the Parents greatly
supplemented the 1:1 SLP therapy the Student received. Eighty-nine percent of his 1:1 therapy
during the term of the December 2011 IEP was privately purchased Only 12% of his 1:1
therapy was provided by the Drstrlct 1

B2. The Student’s first IEP progress report from Sorenson {in March 2012) stated that when
he first came to Sorenson he cried a lot, hid, was attached to only one adult, and did not want to
participate in the SLP room. J-12:1-2; Testimony of Brooks. By March 2012, he was coming
out of his shell and willing to part:crpate more. No data measuring progress was provided on
any of this three communication goals in the March 2012 IEP progress.report. He was rated at
the lowest level of progress (emerging skilf) on his expressive language and articulation goals,
and the next lowest level of progress (msufflotent to Mmeet goal within duratlon of IEP) on his
receptive language goal J- 12 1-2 -

63. The next !EP progress report in June 2012 stated as fotlows On hrs articutation goal the
Student was imitating a variety of vowel shapes (whether they were new vowel shapes, and
what percentage of the time he was able to successfully imitate them, are not stated), starting to
close his lips more consistently: to:'produce-p”,. *b" ‘and "m”, and starting ‘to speak CV
combinations if a short pause was rnserted between them (e.g., p—a).: No data measuring any
part of the goal was provided. “Starting” to do something tells virtually nothing about the amount
of progress. Four of the seven consonants'in the- goal had not been addressed since the IEP
went into effect six months earlier, according to the progress reports: Nevertheless, the Student
was graded as making sufficient progress to meet his articulation goal. J12.

64. Onthe expressive 'Ia‘ng.uage goal, Ms. Brooks v;rrote in the June '20t2 p'rogress report that

. the Student was using language for a variety of functions 61% of the time. There is no

explanation (in either the goal or the progress report) what this measurement means. s
meaning was not explained in testimony, either. The progress report scored the Student at less
than 50% on demonstrating knowledge of familiar vocabulary and using spontaneous language.
(The next progress report, in combination with the PLOP in the next IEP, clarified the meaning
of this measurement: The Student was using consistent approximations for familiar vocabulary
less than 50% of the time, and using language -- as opposed to pointing and gesturing — during
classroom activities less than 50% of the time). Nevertheless, the Student was graded as
making sufficient progress to meet the goal. /d. 4 i

" This is calculated as follows. From January through July 2012, the Student received eight 1:1

sessions paid for by the Parents from Wonderland SLPs (even though he had moved to Sorenson). From
July through December 2012, the Student recsived 33 1:1 sessions from private SLP Darcy Kelley. P-43;
Testimony of Kelley. Ms. Kelley's sessions were 45 minutes long. See P-10:1. The record does not
include the length of the Wonderland sessions. However, the charges for the Wonderland sessions were

° comparable to Ms. Kelley’s charges, and to the charges of another private SLP, Alice Stroutsos, who later

saw the Student for 50-minute sessions. See P-44. It is therefore likely that Ms. Snedden’s sessions
were at least 45 minutes long. The Student thus received 1,845 minutes of private 1:1 SLP therapy
during 2012. By contrast, he received a fotal of 240 minutes of 1:1 SLP therapy from the District during
2012, J-13. Thus, 89% of the 1:1 therapy the Student recewed during 2012 was prtivate, and 12% of it
was from the District.
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65. On the receptive language goal, Ms, Brooks wrote that the Student demonstrated
understanding of body parts with 61% accuracy on himself, but less on others. He
demonstrated less than 50% accuracy on understanding spattal concepts and pronouns. One
cannot know how much, if any, progress this represented because the goal included no
baseline measurements The Student was graded as making insufficient progress to meet this
goal. Id.

66. In the November. 2012 IEP progress report, one month before the end .of the IEP, no
information or measurement was given on the Student's ab|I|ty to produce syllables shapes (| e.,
combine a consonant with a vowel). This was the most important part of his articulation goal
Testimony of. Peter. The report states. the Student was. "apprommatmg" “p", “b* and “m"
consistently. What this means is unclear and no measurement data is provided. Does it mean :
the Student’s approxrmat[ons were understandable only to those familiar with his speech
because he now consistently made the same sound whenever he was asked to say “p"? (Using
inconsistent sounds for the same letter or syllable is a hallmark of CAS.) Or would a stranger
hearing the sound recognize it as sounding like “p"? Ms. Brooks did not provide this information
in her testimony, either. Other parts of the progress report are more clear: Three vowel shapes
are named, together with the percentage of the time the Student was able to say them (one of
them, “ah” he had been able to say since before he entered Sorenson) “The Student was not
able to say or apprommate “" or “d,” but had started raising his tongue to the alveolar ndge -
(needed for these. .consonants) in 38% of trials. .Other consonants targeted by the goal (‘' and
“v") were not addressed all year, The Students final grade in articulation under the December '
2011 IEP was that he made insufficient progress to meet the goal. fd.

87. On the expressive language goal in the November 2012 progress report progress was
measured and was significant. On using language for a vanety of functions, he improved from

61% to 83%. (It is stilf unknown what this means, but an increase in something was found) He
also improved from less than 50% to 70% on-using consistent word apprommatlons for familiar
vocabulary. . /d. The Student now said "ba” for bus, and “ca-ca” for cracker. Testimony of
Brooks. He aiso Jmproved from less than 50% to 73% on using language (as opposed to
pointing and gesturing) during classroom activities. The Student was graded as making
sufficient progress to meet the goal. J-12. Ms. Brooks testified he actually met it. Testimony of
Brooks.. . _

68. L!keW!SS on the receptlve language goat in the November 2012 progress report, progress__
was measured and was significant. The Student improved from 61% to 92% accuracy on
understanding body.parts, both on himself and others. He improved from less than 50% on
understanding spatial concepts to 83% on understandlng five of them. He also improved from
less than 50% on understanding early pronouns (you me, |} to 83%. The Student was graded
as having met this goal. /d. _ _

69. In summary, by the end =of the term of the December 2011 EP, the Student had made
significant progress in expressive and receptive language. Unfortunately, he had made only
slight progress on-motor speech production, his greatest deficit.

70. Other ewdence indicates the Student remained at a profoundly low level of functional
speech after attending Sorenson for a full year. In January 2013, he was assessed at Group
Health, his health care provider. P-16. (The Student did not receive SLP services at Group
Health; he was only evaluated there.) SLP Andrew Madsen found the Student was unable to
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produce even simple CVC (consonant-vowel-consonant) words. He was “nearly unintelligible”
to Mr. Madsen except for a few short words like mommy, and “go up”. (The Student was more
intelligible to those who had become acquainted with the Student's personal approximations for
words, such as “ba” for bus.) Mr. Madsen found the Student's speech production deficits were
“profound.” He stated they were secondary to CAS. P-18:3.

71.  In February 2013, the District reevaluated the Student in all areas. In communication, the
reevaluation report stated he made "marked progress” during 2012, but did not differentiate
between expressive and receptive language (where it is found he did make meaningful
progress) and articulation (where it is found he did not). The February 2013 reevaluation
concluded as follows: The severity of the Student’s speach delay continued to make his speech
difficult to understand, so thateven his Parents had significant difficulty understanding him
absent contextual cues. He used word approxrmahons and pointing, mcludmg posntrng to a
speech mat” for colors, letters, pictures, etc., in combination with vocalizations. He was able to
uses at least 10 nouns, but on[y 4'verbs. He comblned no more than 3 word apprommahons

together. The mean length of hls utterances was 2 17 words J-17: 12—15

72. The District's February 2013 reevaluatlon used a standardlzed test of art:culatlon the

Clinical Assessment of Articulation and Phonology The Student's standard score of <55 was

2.33 standard deviations below the mean, and below the 15‘ percentile. A" “standardized test of

expressrve language could not be ‘completed due to'the Student's unwillingness to continue

speakrng By contrast, standardized testing of receptlve Ianguage found ‘the Student had
Proved to the pomt where he no longer qualified for services in this area: He scored at the
n peroentlle on one test and the 55t percentlle on another id.

73. During three sessions between December 28, 2012 and March 2, 2013 "8 Dr. Peter tested
the Student and similarly found an extremely low level.of functional speech. On the Goldman-
Fristoe Test of Articulation-2, the Student’s standard score was 59, which is at the 0.3
percentile. The Kaufman Speech Praxis Test for Children has four parts. Each part tests more
complex oral skills, but all are designed to test children in his age group. On the first part, the
Student’s score was at the 7 percentile. On the second part, his score was below reportable
range (below 0.1 percentile). The third and fourth parts were therefore not administered. Dr.
Peter's research team also did a group rating of the Student’s speech intelligibility, using a scale
of 1 (completely intelligible) to 5 (completely unintelligible in conversation). They rated the
Student at 4 (mostly unintelligible in conversation). The general consensus is that children at
age 4 should produce ‘conversational speech that is 100% intelligible to unfamiliar listeners.
(The Student was 3 years 3 months old when Dr Peters evaluatlon was completed ) P-21:1.

74. While the Parents are not speech professmnats they did have extensrve opportunity to
observe the Student over time. They saw very iitlle progress in intelligibility during 2012, as
contrasted with significant progress during 2013. Testimony of Mother and Father.

75. Under the December 2011 IEP, the Student generally had one session per week of 1.1
SLP therapy. For the PROMPT methodology - used by Ms. Brooks and endorsed by both her

**  Testing was conducted over three sessions, instead of the usual one session, because the Student

stopped speaking partway through each session. Testimony of Peter.
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and Dr. Peter - |t is recommended that students receive it twice a week. Teshmony of Brooks.
PROMPT cannot be used during Language Group. /d. Therefore, under the December 2011
IEP, the Student received PROMPT once a week instead of the recommended twice a week.*

76. The Parents contentron that the December 2011 IEP provrded too llttle SLP therapy is
supported by the ASHA report. ASHA's recommendation of 1:1 as opposed to group therapy
. for children still learning the motor aspects of speech has been discussed above Concernmg
the appropriate amount of 1:1 therapy, ASHA stated as follows;

Given the need for repetitive planning, programming, and production practice in
motor - speech disorders, clinical sources. stress the need for intensive and
individualized treatment ‘of apraxia, espemally for children with very little functronal
communication. There is emerging research support for the need to provide fhree to
five individual sessions per week for children with apraxia as compared to the
_tradrtlonal Iess mtensrve one to two sess:ons per week

If toddler and preschoot-age ch|Idren are seen for eariy intervention that targets thelr'
speechmotor [sic] defICItS the frequency of treatment may be able to be reduced
over t|me e _ .

If repetltlve practlce of speech motor patterns is. targeted in a therapy sessron many
children in the younger age ranges can remain .engaged for only a maximum of 30
minutes per session. Thete are certainly those children for whom “adjustment” time
is necessary prior to the introduction of more intensive treatment activities. . . . Given
the option between two 1-hour sessions and four 30-minute sessions, many cltnlcal
researchers strongly recommend the latter .

P-36:56-57 (italics‘added).

77. ASHA also d|soussed the critical need for intensive services in the early stages of a child’s
de\relopment if they are to uIt|matety develop normal speech

Although the specrfrc forms of treatment may change over time, the Committee
recommends that children with CAS receive intensive services, espema]ly in the
earlier stages of intervention. The rationale for this recommendation is based on the
assumption that the child's potential for normalization of speech and prosody may be
substantially reduced if not addressed during early periods of growth and
development

P-36:58.

' More details on this recommendatron are not known, SLP Brooks clted it in her testrmony, but did not

state how strongly it is recommended, i.e., whether this is for optimum service or is needed for even
reasonably acceptable service. She stated that more than twice a week is not recommended because
muscles need to rest betwasen sessions. Testimony of Brooks. It is also unknown whether the SLP who
substituted for Ms. Brooks during the first four months of 2012, Ms. Bolan, was certified to use PROMPT.
The District did not offer evidence on this. If Ms. Bolan was not, then the Student received no PROMPT
therapy during those four months
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78. Srrmlarly, Dr Peter wrote:

The severity of [the Student’s] speech disorder afd the fow mtelhgabrllty of his speech

- necessitate support throughout the school year using the Extended School Year
op’uon . Intelligible and effective communication skills are crucial for the Student’s]
academrc and social development in his current preschool settmg and when he
enters Kindergarten. Toward that goal mtense contlnuous and approprlate
treatment is necessary.

P-21:5.%° Dr. Peter recomnierided 150 minutes per week of 1:1 SLP therapy She chose the
high end of the range recommended by 4 ASHA because of how serious the Student s defrcrts
were, Test:mony of Peter .

79. The District argues in esserics, that the ASHA recommendahons are ohe-size-fits- all, and
should not be relied on in the face of a contradictory opinion from District staff based on the
Student's individual needs.. The ASHA recommendations are not, however, one-size-fits-all.
They do not make a smgle recommendatron for all chlldren with~ apraxra but rather provide
ranges from which treatment dosage should be’ selected based on individual needs, The
ranges are three to five sessions per week, with session length of 30 minutes to an hour.2"

Factors mentroned by ASHA in selecting the approprrate dosage for a child from within this
range are: age, severrty of the apraxia, tolerance for’ therapy, early or Iater stages of
mterventlon and the exrstence of other therapeutlc ser\nces |n the ch|ld 8 program P 36: 56 58.

80. The Dlstnct also argues that more 1:1 SLP therapy would short—change the Student's
other goal areas that are addressed in the classroom: these other ; areas would suffer if he were
pulled out for more 1:1 sessions. The District's argument is not persuasive for several reasons.
First, under the December 2011 [EP, he was pulled out only once a wéek, for 18.5 minutes per
‘week” on average {see Table 1, above). That was 3% of his total weekly 600 minutes of
school. He could have been pulled out for more than 3% of his time without unduly impairing
his other goal areas. Second his other deficits are fied to the fundamental and underlying
deficit of lack of intelligible speech, as discussed above. Addressmg his speech motor planning
deficit would address his other deficit areas as well. Finally, providing more 1:1 therapy time to
the Student did not have to diminish his classroom time at all. . The Student only attended class
10 hours a week. If all of that. classroom time was educa’tlonally necessary, and more 1:1 SLP
time was also educahonaily necessary, the . D|stnct acknowledged it wculd need to provide 1:1
SLP time outswle of his class hours. Testlmony of Durkm

% Another SLP who evaluated the Student, Mr. Madsen of Group Health, likewise discussed this being a

critical period for language acquisition by the Student: ‘“[The Student] is at a critical stage in acquiring
speech. [Cites ASHA report quoted in text, above)] Intensive. early intervention is also highly
recommended due to the emerging concemns regarding {the Student’s] social and emotional development
as well as his. future academic performance, The more significant these concerns the more special
education rescurces will be requrred in the future.” P-16:4.

o One hour is 1mp1:ed as a general maximum length by ASHA though this is not explicitly stated. P-
36:58-57.
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81. ltis helpful to determine how much 1;1 SLP therapy the Student received from all sources
during certain periods of time, so that later we can examine how much progress he made in
speech while receiving that amount of therapy. This will be done for the period covered by the
December 2011 IEP (Table 2) and the period covered by the December 2012 |IEP (Table 3).
These tables use a different definition of weeks than Table 1, above. Table 1 used reformulated
‘weeks” t0 assess whether the District faithfully implemented the minutes of therapy required by
the December 2011 IEP. That was done to give the most advantageous interpretation of the
facts to the District before concluding it failed to properly implement the IEP. In the present
context, however, actual calendar weeks are used. This is because recommendations from
professionals regarding the amount-of therapy a child should receive are stated in terms of
actual weeks. -Also, the purpose -of Tables 2 and 3 is to show how much 1:1 therapy the
Student actually received, and consider how much progress he made during the time he
received it. In the calculations for Tables 2 and 3, the number of weeks in each month is based
on the number of days in that month divided by 7 (e.g., April has 30 days, and 30 divided by 7
yields 4.29 weeks in April).? - : S

TABLE.2 - -

11 S'beedﬁ'-Therapy Reb'éived by-Stddent Duﬁng Term of December 2011 IEP

Total 1:1 Therapy

Month District 1:1 Therapy Private 1:1 Therapy

Jan. 2012 4 mins. per week . average 17 mins. per week™ | 21 mins. per week
Feb. 2012 7 o average 17 24 '

Mar. 2012 -| 7 average 17 24

Apr.2012 {1 9 - ~_average 17 1 26

May 2012 | 18 " average 17 35

June 2012 | 9 _average 17 26

July 2012~ | -- average 17 17

Aug. 2012 - -average 17 17

Sept. 2012 9 63 72

Oct. 2012 | 23 ' H 114

Nov, 2012 12- _ 52 64

Dec. 2012 18 81 99

Average 10 minutes per week 35 minutes per week 45 minutes per week

« Sources: J-13; .J-23; P-10; P-43.

2 Because Table 2 counts only thérapy actually received (not just offeréd), dates on which the Student

was scheduled to receive 1:1 therapy from the District, but he was absent, are excluded. There were five
such absences during the year in question. J-13; J-23.

% An “average” for the months of January through August 2012 is used in the column for private SLP
services in this table.. This is done because, during those months, the private SLPs did not use
contemporaneous billing. He received a total of 585 minutes of private 1:1 therapy during those eight
months, but how that time was distributed among the months cannot be ascertained. It is therefore
averaged over the number of weeks in those eight months, resulting in an average of 17 minutes per
week.
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ESY for summer 2012

82. Ms,. Brooks testified that ESY services were unnecessary in 2012 because there was no
evidence the Student regressed over breaks and could not recoup his skills thereafter.
However, the Student had not yet been in the District over a summer break, or even a winter
break, since he arrived at Sorenson in January 2012, The longest breaks he had experienced
prior to summer 2012 were the one-week mid-winter and spring breaks. - Ms. Brooks testified
that looked at in retrospect, he did not, in fact, regress when.he returned to school after summer
2012. The problem with this argument is that, because the District offered no ESY services, the
Parents purchased a significant amount of private SLP services during summer 2012. See P-
43. Ms. Brooks cannot know whether, absent those private services,; the Student would have
regressed during summer 2012. : Y T e e

83. The District acknowledged that regression/recoupment is not the only basis for providing
ESY. Sorenson’s principal, Ms. McNabb, explained that ESY may also be provided if a student
is at a critical period for learning. She testified that ESY was not needed in summer 2012
because the Student was not making large gains that spring; by contrast, ESY was needed the
following summer because the Student was making large gains in spririg 2013. Testimony of
McNabb.

84. Dr. Pster wrote as follows regarding the Student's need for ESY. She wrote this in early
2013, but the reasoning makes it equally applicable to summer 2012:

The severity of [the Student's] speech disorder and the low intelligibility of his speech
necessitate support throughout the school year using the Extended School Year
option, with direct continuation of the treatment type and dosage. Children with
apraxia of speech require intense and regular intervention to develop intelligible
speech. Along gap in treatment makes it likely that [the Student] would regress and
fose his gains. Intelligible and effective communication skills are crucial for [the
Student’s] academic and social development in his current preschool setting and
when he enters Kindergarten. Toward that goal, intense, continuous, and
appropriate treatment is necessary. L

P-21:52:

* The Group Health SLP, Mr. Madsen, who evaluated the Student but did not testify at the hearing, also
advocated for ESY. His evaluation occurred in January 2013; so he was advocating for ESY in summer
2013." But his reasoning applies equally to the preceding summer of 2012: '

Extended Schoof Year (ESY): '

A 12-month therapy program (extended school year — ESY) Is highly recommended. Children with
apraxia need continual and intensive speech therapy. Interrupting his speech therapy for the
summer months would make [the Student's] speech regrass significantly. -[The Student] is at a
critical stage in acquiring speech. . : ‘ e

P-16:4.
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85. The Conclusions of Law, below, will consider the facts and make condlusions about

whether the District had a duty to offer the Student ESY for summer 2012.

lndlwduahzation of IEP to address the Student s unlque needs

86. The Parents argue the December 2011 IEP was not individualized to address the
Student’s unique needs. This appears to be an umbrella argument that encompasses all of the
issues discussed above, plus the motor skills/occupational therapy issue discussed below. The
Parents presented no evidence on this matter that is not considered in these other sections of
the decision. *® _

December 2012 IEP%

Facts regarding the appropriate amount of SLP services

87. The Parents asked for an increase from two to three SLP sessions per week. Their
private SLP, Ms. Kelley, recommended a minimum of three sessions per week of individual

therapy. P-10:6. In’ response instead of adding more therapy time to the Student’s IEP, the

District cut one of his sessions in half. Rather than one 30-minute session of 1.1 therapy per
week, he would now receive two 15-minute sessions. These, combined with Language Group,
provided the recommended three sessions per week, in the District’s view. This is not correct.
The recommendation from Ms. Kelley was for three individual sessions per week. - Ms. Brooks
stated the change was in response to the Parents’ request rather than Ms. Ke]ley s, Testimony

of Brooks. -However, the Parents never Tequested that one session be cut i in half to achleve ‘

three sessions pen week Nelther did Ms Kelley

88. Dr. Peter has never heard of an SLP session as short as 15 minutes. Testimony of Peter.
Group Health’s SLP, Mr. Madsen, wrote that sessions shorter than 30 minutes would be unlikely
to make a significant impact. P-16:4. Each session begins with a warm-up period of
approx;mately two minutes, Testimony of Brooks. These minutes are wasted when they have
to be repeated twice in a week. Two may seem a small number of minutes, but given that the
IEP provided for only 30 minutes per week of 1.1 therapy (and the Student actually received
less than that) two minutes becomes 5|gn|flcant over time.

89. Table 3, below, shows the total amatnt of 1:1 SLP therapy the Student received from both
District and private sources in the first six months of 2013 (District evidence does not exiend

% The tribunal is aware of the Parents' claim that the District had a maximum of 60 minutes per week for
SLP therapy, and this is a claim of lack of individualization, This matter is sufﬁmently addressed In the
sections on the approprlateness of the amount of SLP time the District offered in the various [EPs.

% The Parents did not challenge the appropriateness of the goals of the December 2012 IEP, as they
did the goals of the December 2011 IEP. They also do not contend there was a failure to implement the
services of the December 2012 IEP, as there was for the December 2011 IEP. There is no need to
repeat here the contentions of the parties with regard to the appropriateness of 1:1 vs. group therapy.
We therefore begin with the facts regarding the appropriate amount of SLP services.
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“past June 2013, bécause the Parents did not utilize District ESY during summer 2013, and the

due process hearing began in September 2013). As with the immediately preceding table,
actual calendar weeks are used here, not the reformulated “weeks” employed earlier to judge
the District's implementation, The purpose of the chart is to show how much total 1.1 therapy
the Student actually received, and consider how much progress he made during that time.

- TABLE 3

1:1 Speech Therapy Received by Student During First 6 months of 2013

Month District 1:1 Therapy Private 1:1 Therapy Total 1:1 Therapy
Jan. 2013 23 mins. per week 80 mins. per week 113 mins. per week
Feb. 2013 25 : 88 113

Mar. 2013 18 88 : _ | 86

Apr. 2013 28 106 - 133

May 2013 18 N : 101 ; 119. .
June2013¥ | 30 . 82 ... ... 112 .
Average 24 mins. per week | 89 mins. per week. 113 mins. per week

Sourge’s: J23, P—43

90. It is undisputed that the Student made significant progress in his speech in.the first half of
2013. P-28; J-24; Testimony of Mother, Father, Peter, Brooks, Knapp. The Parents did not
challenge the appropriateness of the goals in the December 2012 IEP. “For both of these
reasons, detailed findings on the IEP and the Student's progress during 2013 will not be made.
The Parents did place at issue whether this IEP was individualized to address the Student's

unique needs, but the only evidence they offered concerned a lack of individualization in the _

amount of 1:1 SLP therapy provided.” .

91 The Parents attribute the significant progress the Student made in the first half of 2013 to

a new private SLP, Alice Stroutsos, who began working with the Student in early-January 2013.
P-43. Ms. Stroutsos specializes in the treatment of CAS and is censidered a leading local
expert in such treatment. P-28:4; Testimony of Peter.. Ms. Stroutsos sees the Student for 50-
minute sessions. ! Testimony of Mother. He had almost two sessions per week with Ms,
Stroutsos (average of 1.8 sessions per week) from January through June 2013. P-43.

92. The Parentslét.fribute the much'“g'reate'r pragréés the Studént has made i;h' A2'01 3 than he

did in prior years to Ms. Stroutsos' work with the Student. They discount the value of the District

#" School was in session for half the month in June. The District provided an uhusually large amount of
1:1 therapy in a short period of time in June 2013 (130 minutes in 2.5 weeks). But this therapy stoppead
mid-month, so what the Student received on average over the whole month was significantly fower. As
mentioned above, the purpose of Tables 2 and 3 is not to assess the District's implementation, but to
focus on what the Student actually received over a given period and look at the progress he made.

? The Parents also challenged the absencs of occupational therapy from the December 2012 IEP, and
the provision of what they believe was an inadequate ESY program. Those matters are addressed
elsewhere In this decision.

.
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therapist (Ms. Brooks) and all of the private SLPs they employed brior to Ms. Stroutsos. While
Ms, Stroutsos may be an excellent therapist, another reason the Student made much more
progress in 2013 than in 2012 may be that he received much more 1:1 therapy that year. In

2012, he received an average of 10 minutes per week from the District plus 35 minutes per

week privately, for a total of 45 minutes per week of 1:1 therapy. See Table 2, above. In 2013,

he received significantly more than double that amount; 24 minutes per week from the Dlstrict_
plus 89 minutes per week privately, for a total of 7113 minutes per week. See Table 3, above.
Ms. Brooks has a significant amount of experience treating Students with apraxia and using
PROMPT. She is able to engage the Student for maximum participation and, judging from her
progress reports and Speech Notes, she is a conscientious theraplst During 2013, she has

also consulted frequently with the Students private. therapist, Ms. Stroutsos. Testimony of

Brooks. This coordination provides significant benefit to the Student. There is no evidence of a
problem with the quality of the 1:1 therapy Ms, Brooks prowded The problem was that so little
of it was provided.

ESY for_ Summér 2013

93. ESY for summer 2013 was not discussed at the December 2012 IEP meeting. However, it
was both discussed and offered at the March 2013 |EP meeting. It was added to the Student's
IEP at that time. The offer of ESY 2013 serwces is discussed below in the section on the
March 2013 amended iEP

Individua!ization of IEP to address the 'Studentis unidUe needs -

94. The Parents argue the December 2012 IEP was not individualized to address the

_Student's unique needs. Again, this appears to be an umbrella argument that encompasses the

issues discussed above concerning.this IEP, plus the motor skills/loccupational therapy issue
discussed below. The Parents presented ho eVIdence on this matter that is not constdered in
other sections of this decision.

March 2013 IEP Amendment

Facts regarding the appropriate amount of SLP services

95. The Student's IEP was amended on March 26, 2013, and the amendments were effective
April 2, 2013. J-21:15. The amended IEP provides for the following SLP services: 20 minutes,
twice a week, plus 50 minutes once a week. J-21:12. Testimony and the SLP time logs made

‘clear that the two 20-minite sessions were to be 1:1,-and the 50 minute session was to be

Language Group. Testimony of Brooks; J-23. The Student was thus supposed to receive 40
minutes of 1:1 therapy, plus 50 minutes of Language Group per week. The table below shows
what was actually offered, using reformulated “weeks” to be most advantageous to the District.

111
Iy
1
1
111
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TABLE 4

March 201 3 Amended IEP — Speech Therapy Offered by Dlstrlct

Month 1:1 therapy offered Group therapy offered Total therapy offered

April 2013 34 mins. per “week” 57 mins. per “week" 91 mins. per “week”
May2013 = | 30 - 43 ' 73
June 2013 * | 58 - | 22 ' 80

Source: J-23. In two of the three months, the Student was offered significantly less than 40
minutes per “week” of 1:1 therapy. In only one of these months was he offered 90 minutes per
week” of total SLP tlme In the other two months he was of'fered agmﬁcantly less.

96. For the same reasons discussed above, the Parents contend that 40 minutes per week of

1:1 therapy (even if it had been provided) was inadequate. For the same reasons discussed
above, the District contends it was adequate. Those contentions need not be repeated
However, there is one additional argument raised by the District that is relévant to the March
2013 amended IEP .

97. Ms, Brooks and the classroom teacher Ms Knapp, testlfled that’ followmg |mplementat|on=_
of the March 2013 amended (EP -- when the Student’s puil-out time increased from two 15- _
minute sessions to two 20-minute sessions per week — he sometimes said “no speech” and

initially did not want to leave class. Because of her strong skills and relationship with the
Student, Ms. Brooks was always able to ‘engage him to come with her to the SLP room and
participate in therapy. The District contends the Student's initial resistance means he was
saturated wrth 11 speech therapy and could not benefit from any more

98. This contentlon is not accepted for several reasons. F|rst the d[fference between being
pulled out twice a week for 20 minutes vs, twice a week for 15 minutes is likely to be barely
percepiible to the Student.

89. Second, there was less actual change than this on the ground, except in the half-month of
June 2013. 3 In April 2013, only 28 minutes per week of 1:1 therapy was actually provided, and
in May 2013, it was only 18 minutes per week. See Table 3, above. This is significantly less
than the intended 40 minutes per week of 1:1 therapy. Actual calendar weeks are used here
because we are concerned with the actual amount of pull-out time the Student expenenced per
week, and his reaction to it. (Even using the reformulated “weeks” that are more advantageous
to the District, and giving the District credit for offering two 1:1 dates in ‘May on which the
Student was absent there was still significantly less than 40 minutes per “week” of 1:1 therapy
offered: In April 2013, 34 minutes per “week" were offered, and i in May 2013, it was 30 minutes
per “week.”) :

# See footnote conceming June 2013 in Table 3, above.

® The District provided an unusually large amount of 1:1 SLP service in the 2.5 weeks of school in June
2013. See footnote concerning June 2013 in Table 3, above.
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100. Third, the District's saturation argument is contradicted by documentary evidence. As
mentioned above, on-most days-that the Student had 1:1 therapy, Ms. Brooks sent-home a
Speech Note. It included sections on the Student’s cooperation, the amount of reminders he
needed, and any narrative comments Ms. Brooks wished to add. P-46. For the period prior to
implementation of the March 2013 amended IEP, the Student was fully cooperative on 91% of
the days and needed no reminders on 96% of the days. There were narrative comments on two
days about the Student being less than fully cooperative. For the period after implementation of
the March 2013 amended IEP, he was fully cooperative on 100% of the days, needed no
reminders on 100% of the days, and there were no days with narrative comments about him
berng less than fully cooperatwe fd. Thus, if anything, the Student’s engagement with his 1:1
services appeared to increase, rather than décrease, fol!owmg |mptementat|on of the March
2013 amended IEP.

101. Finally, Ms. Brooks never told the Parents that the Student was more resistant to 1:1
services after the March 2013 amended IEP went into effect. Testimony of Mother. Nor did Ms.
Brooks make any such |nd|cat|on in hIS IEP progress report for the last quarter of the school
year. J-24.

ESY for summer 201 3

102. In March 2013, the District offered the following ESY program for the summer of 2013:

Three weeks of SLP services, consisting of two 30-minute sessions per week, for a total of 3
hours in the summer. The SLP would not be Ms. Brooks. The District did not yet know who the
provider would be, or what prior experlence the prowder would have treatmg apraxra D 8.

103. The Parents declined the ESY program a few days -after it was offered in Maroh 2013,
without walting to see what qualifications the summer SLP would have. They decided fo use
only private SLP servrces for the summer. D B; Testlmony of Father _

104, Regarding the qualifications of an SLP to treat the Student; Dr. Peter stated that the
Student needs an SLP with substantial experience with CAS and extensive familiarity with
appropriate treatment approaches. P-21:4; P-28:6. Mr. Madsen, the Group Health SLP, wrote
that the Student should be seen by an SLP who is experienced with CAS and proficient with a

therapy approach, :like PROMPT, that works on the foundational oral-motor skills for speech -

such as graded jaw and lip movement. P-16:4. It is found that the Student requires an SLP
with significant experience treatmg apraxra and with certification in PROMPT or an equrvalent
methodology ' :

Individualization of IEP to address the Student’s umque needs

105. The Parents argue the March 2013 IEP amendment was not individualized to address the
Student’s unique needs. Again, this appears to be an umbrella argument that encompasses the
issues discussed above concerning this IEP. The Parents presented no evrdence on this matter
that has not been considered above.

Student’s current speech needs

106. The most recent evaluation of the Student's speech was done in late-July 2013 by
Dr. Peter, two months before the due process hearting began. P-28. Dr. Peter readministered
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the standardized tests she had used in her late-2012/early-2013 evaluation of the Student, Ms.
Brooks testified that nationally normed, standardized tests may not be administered to a student
more than once a year, so Dr. Peter's re-administration was invalid. Testimony of Brooks. Dr.
Peter, on the other hand, testified that- standardized tests of speech articulation are routinely
administered more than once a year in her experience. Unlike with other tests, where
knowledge of the content of the questions might produce a practice effect on students, tests of
speech articulation do not run that risk. Testimony of Peter. - Dr. Peter's testimony is found
more persuaswe than Ms. Brooks on this matter. - :

107. On the Goldman- Fnstoe Test of Artlculatlon-z the Students score dld not increase since
Dr. Peter's first evaluation, and in fact decreased slightly.. His standard score was 53 (at the 1%
percentile), lower than his previous standard score of 568, P-28:2." However, although the
number of errors he made did not decrease, the type of errors he made were different, and
signaled to Dr. Peter that a great deal of progress had been made in the interim. Previously, 34
of his 59 consonant eriors were emissions.. In her second festing, only 4 of his errors were
omissions. He was still using incorrect consonants, but intelligibility is improved when a child
uses some consonant, even if the wrong one, rather than omitting it entirely. Also, the incorrect
consonants he used were closer to the target sound: Previously, 15 of his 59 errors were
consonants replaced by “h". Now only 11 were replaced by “h” or a glottal stop, both of which
give the listener almost no clue as to the nature of the target sound. Also, the Student's
consonant tnventory had grown from 9 to 12 dunng the flve 1nterven1ng months. P-28:2.

108. On the Kaufman Speech PraX|s Test (KSPT) the Students score on the lowest level of
testing was below his previous score..” It was now at the 2™ percentile instead of the 7
" percentile. The decrease was due to a decline in the ability to pucker his lips. The score on the
second leve! of testing was still below reportable range, and there was, again, no attempt at the
third or fourth levels. Nevertheless, Dr. Peter saw improvement in the second level of testing.
Previously, the Student omitted initial consonanis 47% of the time, and this was now reduced to
3% of the time. On medial and final consonants, the Student had prewously omitted them 19%
of the time; on retestmg he now omltted none. P~28 3-4,

109. Although the Student $ scores on these standardlzed tests dld not lncrease the change in
the type of errors he made rendered his speech more intelligible. The group of researchers now
rated him at a 3 (somewhat intelligible in conversation), up from the previous ratmg of 4 (mostly
unintelligible in conversatlon) on the 5 p0|nt scale. P-28:1. L

110. The Student's somat lnteractlons were also markedly lmproved There were no instances
where testing had to be stopped because of an unwillingness to speak (he had such instances
on all three testing dates previously, and that is why testing had to be done over three dates
instead of one). There were also no instances of the Student becoming frustrated with others
over not being understood, as there had been previously. The Student laughed several times,
whereas he had not laughed once during the previous three sessions. He also engaged in
spontaneous conversation with researchers, which he had not done previously. P-28:1.

111, While pomtmg out the Student’s improvements, Dr. Peter nevertheless concluded as
follows:

Despite these improvements, however, [the Student’s] speech production is still very
far below expectation for his age in terms of accuracy and intelligibility, his phoneme
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inventory is still very small, and his speech sound errors are atypical, all of which are
consistent with. childhood apraxia of speech. The KSPT scores comparing [the
Student's] sound and wdrd imitations to those in typically developmg children his age
document the continued severity of his disorder. As a reminder, 100% of the speech'
of a typically-developing child is expeécted to be understood by age 4, even by
unfamiliar listeners. We saw [the Student] recently when he was 4 years, 6 months
and his speech was far from completely mtelllglbie

P-28:4.
112. For these reasons, Dr. Peters continues to state:

Group sessions are less productive for [the Student] at this point, because few other
children will share his treatment goa!s of motor speech processing; group sessions
can be added Iater when he works on more commoniy shared goals.

P-28:5-6.  She continues to recommend 150 minutes per-week of 1:1 speech therapy, but
changed her recommendation of delivery in 5 sessions to delivery in 3 — 4 sessions per week.
She did not discuss the reasons for this change, but she did note that the Student was maklng
progress with sesswns 50-minutes in Iength W|th hIS prlvate SLP, Ms Stroutsos P 28.6. -

" Motor Skills Evaluation and Occupatlonal Therapy

113, Wonderland's September 2011 evaluation, when the Student was 2 years, 9 months old,
found the Student's motor skills were18% delayed at the level of a child 2 years, 2 months old.
J-1:1.  Wonderland qualifies children for services in an area if they are 25% delayed, and the
Student did not meet that threshold. J-1:1.

114. The Parents point out that the assessment Wonderland used, the Developmental
Assessment of Young Children (DAYC), provided a combined score for fine and gross motor
skills. ‘/d.; P-1, The Parents argue the District should have been aware of this and should have
tested these skills separately. They believe that if fine motor skilis had been tested separately,
it is more likely the Student would have been found to have a fine motor disability at the time of
the District's initial assessment in December 2011. However, the Parents fail to note that the
narrative portion of Wonderland's evaluation did discuss the Student's fine and gross motor
skills separately. Regarding fine motor skills, it found: “[The Student] is reaching, grasping, and
manipulating things with the hands near ags /evel. . . . [The Student] was able to scribble on
paper, holds crayons with fingers on top forearm tumed so thumb is directed downward and

points with his index finger.” J-1:3 (italics added). The separate narratlve on his gross motor -

skills IlkeW|se found them to be near- age level.” /d.

115. In October 2011 the Mother, who is an internal medicine phySIclan (though not a
pediatrician), was .interviewed for the Birth-to-Three program. She stated there were no
problems with the Student’s motor skills. Her concem was for his communication and social
skills. J-2, The Mother also filled out a form for the District that month in which she stated that,
except in the area of speech, the Student’s early development was equal to other same-age
children. J-3:1.
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116. In November'2011, the Mother signed consent for the District's initial special education
evaluation. On the consent form, a District representative had checked the following boxes as
the areas to be evaluated: oommunlcatlon social/emotional, and health.  The areas of fine
‘motor and gross motor were not checked. The form solicited from parents any other areas they
- suggested should be assessed, The Mother did not add any. J-8..

117. In December 2011, a meetlng was held with one or both of the Parents to review the
District's evaluation, The meeting notes state, regarding miotor skills, that “no concerns’ were
raised. J-10. The New Student Profile form filled out by the Mother that day rated the Student
at the highest of three levels on the areas of motor and sensory skills. P-2.

118. The Student’s teacher from January to June 2012 was Ms. Gregson. At the beginning of
each day the class did fine motor activities, and the Student liked them and was always willing
to fry. She does not recall how successful he was.” She was more focused on his level of
interest, because children often are not adept at fine motor tasks at 3 years old. She does recall
that he was partially able to use a tripod grasp, which is fairly advanced for age 3. She did not
have any concerns about the Student's fine motor Skl”S whlle he was in her class from January
to June 2012. Testlmony of Gregson e - : :

119. In Iate-Apnl 2012 the Mother sent an emall to IVls Gregson about a number of topics. In
that email the Mother also wrote: “To me and’ my husband it fooks like he may have a motor
problem and some features of apraxia.” P-6:3.%

120. In June 2012, the Mother met with Ms. Gregson; Ms. Brooks, and the Sorenson principal,
Ms. McNabb. .They discussed the Student’s speech and language needs, and the Mother also
raised concerns about his motor skills, The Mother stated it took him longer than other children -
to ride a tricycle, hold a pen, try to write ~ ~ things that require coordination. Testimony of Mother;
P-7.

121. In September 2012 the Father wrote to the Students pnvate SLP, Ms. Kelley, that the
Parents think the. Student -has fine motor/sensory integration problems,. “which are more
apparent now that= he is older " P-8. There is o ewdence this email was shared with the
District. - : el

122, On or about October 9, 2012 the Student began seemg a prlvate occupaﬂonal therapist
(OT), Marla Cox. P—44 :

123. Later in October 2012 the Student’s private SLP Ms. Kelley, wrote to the Mother that she
(Ms. Kelley) thought the Student may have global praxis issues that would require an
oocupatlonal therapy evaluation. Ms. Kelley wrote that the Student may have a sensory
processing disorder and incoordination disorder. P-9:4. Ms. Kelley explained at the hearing
that incoordination disorder is a global movement disorder, more than just in speech production,
and more than in one area of the body. She also explained that children with aprama of speech
sometimes also have incoordination disorder. Dr. Peter confirmed this as well in her testimony.

¥ The quoted sentence is in bold in Exhibit P-6:3, but the Father testified that he bolded it for purposes
of the exhibit, It was not bolded in the original email sent to the teacher. Testimony of Father.
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Testimony of Kelley and Peter. It is also discussed in ASHA's report. That report states that the
non-speech mofor signs of CAS that are most commonly proposed in the literature include
general awkwardness.or ¢lumsiness, mild delays in motor development, and mildly low muscle
tone. P-36:17. The ASHA report also states that although the research is incomplete, there
appears to be a research consensus that chltdren suspected of having CAS often have deficits
in domains including non-speech motor behaviors. P-36:26. The report recommends referral
to an occupational therapist for any sensory-motor or fine motor issues. P~36 54,

124, Ms Kelteys wntten report on the Student issued in October 2012 focused on his |
communication skills, but also included the following:

Overall Coordination Impacting . Communication Skills:  Incoordination was noted in
gestural language movements in addition to articulatory and oral movements consistent
with incoordination disorder.  An occupational therapy evaluation was recommended to
determine an accurate dlagnOSIS as global incoordination disorder cannot be diagnosed by
this SLP,

P-10:6. The. Mother. sent Ms Keiley ] report o the Dlstnct by certified mail together with other
medical records sometime after Qctober 24, 2012.. .See P-8:3.

125. Also sometime in October 20_12, the Mother observed the Student in class and discussed
his. fine motor skills with his teacher, Molly Knapp. The Mother told Ms, Knapp that she (the
Mother) had concerns about the Student's fine motor skills. The Mother shared that he had just
started receiving therapy from a private OT. Ms. Knapp responded that the Student was still

fairly new to her, but she would be on the look-out for fine motor issues. Testimony of Mother.

126. At parent-teacher conferences in mid-November 2012, Ms. Knapp told the Mother that she
(Ms. Knapp) - likewise had concerns about the Student’s fine motor skills. Ms. Knapp
subsequently asked Dtstrrct OT Paula Busch, to conduct an informal observation of the Student.
Testimony of Knapp.® Neither Ms. Knapp, Ms. Busch, nor any District representative asked the
Parents for records from the Students private OT, or authorization to communicate with the
private OT, at that time.*® S

127. It was not unti_l approximately one mohth Iater, shortly t)efore'vtfinter.break in December
2012, that Ms. Busch did the informal observation. She noted “emerging” abilities, and saw

Ms. Busch testified that Ms. Knapp told her the parent was concerned about fine motor skills, but that
Ms. Knapp herself did not have particular concerns and thought he was functioning fairly well in class.
. Testimony of Busch. However, Ms. Knapp stated twice during her testimony that she herself had fine
motor concerns about the Student and raised them with the Mother at the November 2012 parsnt-teacher
conference. Testimony of Knapp; J-26:2. - The testimony of Ms. Knapp regarding her own perceptions of
the Student and her own statemenis is found more reliable than the testimony of Ms. Busch on these
matters. |

32

¥ Ms. Busch testified that she did not know the Student was receiving private occupational therapy at

that time. Testimony of Busch. Either Ms. Knapp failed to convey this information to Ms. Busch, or Ms.
Knapp conveyed I, but Ms. Busch does not recall it.
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immature grasping-patterns that she stated were not unusual for the Student's age. She also.
noted some rnooordlnatlon in mampulatmg classroom tools Testlrnony of Busch

128. Ms. Busch decided to mclude the Student in her fine motor group, where he could practice
fine motor skills that he did not generally gravitate toward. She testified that after he got this
practice, they could see whether an evalliation was needéed. She suggested that the IEP team
discuss including the Studént in this fine motor group: Testimony of Busch. It is apparent from
this testimony that Ms. Busch planned to include the Student in her fine motor group even
without an evaluation qualifying him for OT services: Ms. Busch wanted to use his pert'ormance
in this group to determine whether to conduct an OT evaluatlon

129. However, this did not occur. Ms. Busch did not attend the IEP meetlng of December 16,
2012 and apparentiy no onhe raised participation in the_ﬁne motor group at the meeting: The IEP
makes no mention of a fine motor group, ‘and there is no mention of it in the"meeting notes
taken by a District representative. SeeJ-11; D-3. There is no evidence the Student participated
in any fine motor group until 3.5 mohths later, after the IEP was amended on March 26, 2013.

130. On December 4, 2012, the Father sent written comments to the District regarding a draft
IEP. In his comments the Father requested: that fine miotor skills be added as ‘anarea of
service. He wrote that the Student had difficulties with manual dexterity, visual-motor control,
copying motor patterns, and needed more processing time to carry out motor plans He stated
the IEP team would shortly recelve a prlvate OT's wrrtten report P 12 4

131 The District received Ms. Cox’s OT report by the time of the IEP meetmg on December 16,
2012, and at that meetmg decrded to evaluate the Student in the area of motor skllls as partofa
broader reevaluation.® .

132. Ms. Cox administered the. Peabody Developmental Motor Scales 2 (PDMS-2). The
Student scored 2.0 standard deviations below thé mean, at the 2™ percentile compared with
same-age peers, on flne rnotor skllls Ms Cox observed the followmg

[The Student] lacked reflned prehension patterns. He still utllized ‘an immature
raking motion.or three finger grasp to pick up small raisins rather than a mature neat
pincer grasp. ' He grasped smali blocks with a palmar grasp and a mature radial digit
grasp was not observed. He held markers with his whole hand and exerted so much
pressure that the point of the marker broke during testing. [The Student] had
difficulty grading fine motor movemenis and exhibited an exaggerated release
pattern when he attempted to build with blocks. He did not exhibit the in-hand
manipulation skills needed to button and unbutton one large button.

[The Student] had difficulty with visual-motor skills. He primarily scribbled with a
marker and was unable to color between lines, trace along a line or connect two
dots. He was only able to imitate vertical lines and circular scribbles. He attempted

* A prior written notice dated December 6, 2012 states that the private OT report had already been -

received. However, this prior written notice appears to be misdated: It discusses events that occurred
after December 6th, at the December 12, 2012 |IEP meeting. J-15:13.
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to copy a cross. [The Student] was not able to copy simple lines and forms that are
expected for his age. He reportedly has made efforts to copy some letters but did
not exhibit this ability during testing. ‘[The Student] was only able to stack a tower of
6 cubes.. ‘He needed a lot of encouragement to build structures with blocks but
eventually was able to imitate building a train and a 3 cube bridge. [The Student]
was not able to manipulate scissors with one hand. He used two hands to crudely
hold and snip with scissors. [The Student] tended to prefer his right hand for fine
motor tasks. ' However, difficulty with bilateral coordination was noted as [the
Student] switched hands in midiine and did not hold paper with his other hand when
attempting to draw or cut. He was unable to lace a string through holes and was
hesitant to string smalf beads. "He was later able to string two- beads when given
extra time to do so. He was not successful catching a small ball.

P-13:3.
133. Ms. Cox’s report went on to state:

[The Student] evidenced a number of challenges during the evaluation that suggests
[sic] he has deficits in the area of praxis. Dur:ng informal play [The Student] had a
hard time following the therapist's lead and | joining in her play activities. - He often
watched with interest but Gppeared to have difficulty organizing and planning what
his body needed to do. He had a hard time imitating motor actions even when the
activity appeared interesting to him. For example, he could not use his hands to roll
'p]ay-doh lnto a ball or a snake in tmltatlon of the examlners modet[] o

P-13:5. Ms, Cox recommended a minimum of 30 minutes per week of mdwrduallzed oT at a

school, plus another 30 minLites per week of services from an OT in the classroom. She stated
the Student needed spemahzed instruction and repeated practice to acquire the fine motor skills
needed for success in the classroom.- P-13:6. " Ms. Cox has been treating the Student
approximately once a week for one-hour sessions. Testimony of Mother; P-44.

134. The IEP meeting at which the District decided to conduct a fine motor evaluation ocecurred
immediately before winter break 2012. Immediately after winter break, on January 2, 2013, the
Parents provided written consent for the evaluation. J-16:2. There is no evidence as to when
the Parents recelved the consent form.

135. The District OT, Ms. Busch, did not repeat the PDMS-2 administered by Ms. Cox.  She
used Ms. CoX's results because the PDMS-2 is a test utilized and accepted by the District. Ms.

Busch administered a second test, the Beery-Bukténica Developmental Test of Visual-Motor
Integration, 6" edition, which assesses a number of skills not measured in the PDMS- 2, as well -

as some that are measured in the PDMS-2. Testlr_n_ony of Busch J-17: 16—18 _

136. The fine motar evaluation was completed at the evaluatlon review meeting of February 11,
2013. Ms. Busch presented, and the team adopted, the following results. The Student was m
need of OT due to fine motor and visual-motor coordination problems. His fine motor skills were
in the 5™ percentile and 2.0 standard dewatlons below the mean for same-age children, His
motor coordination skills were in the 9" percentile and 1.33 standard deviations below the
mean. Finally, his visual-motor integration skills were in the 33" percentile and 0,33 standard
deviations below the mean, which is within the average range. J-17:16-18.
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137. The evaluatlon conc!uded that the Student has fine motor and visual- motor coordination
deficits that may negatwely impact his ability to manage classroom tools and materials. He
requires specially designed instruction to address hand strength grasp, fine motor coordination,
and visual motor skills for partlcrpatlon in classroom programmlng J- 17 16. -

138. According to Ms. Busch preschool age chlldren WIth motor skllls deficits tend to have
similar deficits both earlier and later in their preschool years. She therefore thought it likely that,
had the Student been. evaluated a few months earlier than he was, he would have been found
eligible for OT services at that tlme as wel[ Testtmony of Busch

139. The IEP of March 26, 2013 prowded the Student with 30 mlnutes per week of 1:1 0T, 10
minutes per week of OT service in the classroom, and 39 rminutes, four times a week, of
classroom motor work with the classroom teacher. J 21 12 Testlmony of Busch. The Parents
. do not challenge the appropriateness of this leve! of service.® _

Facts Regardmg IEP Decusnons Allegedly Made Outside the IEP Team

140. The only demsmn the Parents argue was made out5|de the IEP team concerns a prior
written notice that followed. the March 2013 IEP msetlng See Parents Bnef at 5. The Parents’
argument is based on the followmg facts ‘ -

141. The IEP meetmg was heId on March 26 2013 At the meetmg, the IEP team declded
among other things, to Increase the Student's SLP time from 60 minutes to 90 minutes per
week. The next day, March 27" Sorenson principal Ms.. McNabb wrote a draft prior written
notice reflecting what had been decrded at the IEP meetlng Ms. McNabb was a member of the
IEP team.. She sent her draft of the prior written notice to her superior, Kim Durkin, the Director
of Elementary Special Education, for comments. Ms. Durkin was not a member of the 1EP
team. Ms. Durkin suggested that a change be made in the section of the draft notice that read:

~ Parents requested 150 minutes of direct SLP services per week.  This level of SLP
service was considred [sic] and rejected, The school team lncreased the number of
SLP minutes from 60 to 90 minutes per week asa comprcmlse -

P-24:1. Ms. Durkln suggested that the final phrase “as a compromlse” be dropped. P-23:2.
Ms. McNabb agreed. In the final version of the prior written notice, Ms. McNabb changed the
sentence in question to read: “The school team increased the number of SLP minutes from 60
to 90 minutes per week as we believe this level of service will meet [the Student's] speech and
language needs at this tlme " J-21:15 -

Additional Facts Relevant to Remed:es Requested

142. The Parents request reimbursement for private OT and SLP services they purchased to
supplement the District’s services. The private services the Parents purchased for the Student

% Although the Parents raised an issue ccncermng the appropriateness of the District's motor skills

evaluation — in addition to its timeliness — all of their evidence went fo the issue of timeliness. They
presented no evidence that the evaluation was otherwise inappropriate.
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during 2012 and 2013 are found to have been appropriate. OT Marla Cox’s report on the

Student is in the record, and is found to establish her competence and understanding of the
Student’s needs. P-13. Regarding the SLP Ms. Stroutsos, her competence and the
appropriateness of her services were testified to by Dr. Peter, and this testimony is accepted
The SLP Ms. Kelley testified at the hearing and is found to have provided appropriate services.
The SLP Ms. Snedden did not testify at the hearing, but an evaluation report she wrote about
the Student, as well as a progress report she wrote, are in the record. J-1; J-6. They are found
to establish her competence and understanding of the Student's needs. Al_so Ms. Snedden is.
on the staff of Wonderland Developmental Center. The District has a long history with
Wonderland and trusts its work. Testimony of Michel. The Parents were not as pleased with
Ms. Kelley's.and Ms, Snedden's services as with those of Ms. Stroutsos. However, this does
~ not establish that the other two SLPs provrded 1nappropnate services, only that the Parents

thought them less effective. : _ ‘

143. Health insurance through'the "Fath'er' $ empioyment paye for up'to 60 SLP sessions and 60 .
OT sessions per year, except for.a $15.00 deductible per session. P-43; P-44; Testimony of
Father. ‘ _ , .-

144. In the calendar year 2012, the Student received 40 private SLP sessions. The Parents’
paid a deductible of $15.00 per session, for a total of $600.00. They did not exceed the
maximum .of . 60 SLP sessions per year, and. so $600.00 was their total out-of-pocket
expendlture P—44 Testlmony of Father : :

145. In the flrst nine months of 2013 (through September 20 2013) the Student received 67
private SLP sessions. This exceeded the annual 60-session cap for the calendar year, which
was reached in late-August 2013.. Since then, the Parents have. been paying the full cost of the
Student’s private SLP services. The deductlbles for the first 60 sessions totated $900.00. The
full cost of each ‘additional session is $115.00.  The Parents have been paying the full $115.00
cost for private SLP. services since they reached the 60-3esston cap on insurance coverage. /d.

146, Regarding pnvate OT serv:ces, in the ca!endar year 2012 the Student recelv_ed nl_ne

sessions (in October and November 2012). The Parents paid a deductible of $15.00 per
session, for a totaf of $135.00. They did not exceed the 60-session maximum for OT services in
2012. P-44; Testlmony of Father. :

147. In the calendar year 2013 through August 14, 2013 (the date of the fast bill the Parents
received prior to the due process hearing), the Student received. 19 private OT sessions. The .
Parents paid a deductible of $15.00 per session, for a total of $285.00. At this rate of usage,

they will use 30 sessions in 2013, which is under the 60-session i |nsurance cap. /d.

148. The Parents argue the Dfs_trict sh__ould_ be responsible for the full charges of all the private
services mentioned above, not just the Parents’ out-of-pocket costs that were not covered by
insurance. The Father testified that, were it not for the need to have health insurance to cover
SLP and OT services, he could have become an independent contractor and earned moré than
he does as an employee The Parents offered no further evidence on this matter. Moreover,
they did not-explain what the family (which also includes the Student's two siblings), would do
-for health insurance if the Father were an -independent confractor. It is too speculative to
assume the family would have chosen to go without health insurance if the District had provided
FAPE to the Student. (Also, as discussed in the Conclusions of Law, below, school districts
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may not be ordered to reimburse parents under the IDEA for expenses the parents did not pay
and have no Iegal ob[lgatron to pay. )

149. As dlscussed in the Conclusrons of Law, below;’ compensatory education is an eqwtable
remedy that depends in part on the comparattve eqwtles of the parties’ conduct The following
fmdlngs are made regardlng those comparatlve equntles

150 The Parents worked cooperatlve]y with the Distnct There is no evrdence of any conduct
that shoutd dlmlnISh the eqwtable relief they mlght othenmse be awarded -

151. For its part, ‘the' District was less than candld W|th the’ Parents about the SLP gervices it
provided. First, the District did not mention at the Décember 2011 IEP meeating or later, that
approximately half of the SLP time listed in the Student’s IEP would be spent with his whole
class. The Parents did not know this for aimost half of his first year at Sorenson, so they were
unable to advocate for more 1:1 time, or purchase more such’ time privately if they chose.  With
SLP therapy being the Parents’ central concern - and the Parents having made this ‘well kriown
to the District -- it is notabte that District staff never mentaoned that half of the Student's SLP

: ‘='t< :

152. Second once the Parents learned that some of the Student $ SLP tlme was spent with his
whole class, the District repeatedly told the Parents that ohe of his two 30-minute sessions was
1:1, and the other 'session was with the class. This was untrue, and the District knew it was
untrue because it kept careful track of the minutes of service the SLP provided, and whether
they were mdlvsdua] or group. Ms. Brooks testlf:ed that the Student’s defatilt weekly 'schedule
was 20 minutes of 1:1 therapy and 40 minutes_of Language Group. - Testlmony of Brooks. In
fact, during the year covered by the December 2011 IEP, only twice was a 1:1 therapy session
longer than 20 mlnutes (on those two occasions it was 30 mmutes) See J- 13;J-23. This:
schedule was not disclosed to the Parénts.: They belleved based on dlscussmns with the
District and based on the [EP stating the Student would receive two 30-mirnute sessions per
week, that he received 30 minutes of 1:1 therapy per week tnstead the majorlty of his SLP
time was shared W|th a 10 12 member class o : o

153. Third the Dlstrlct dld not inform the Parents durlng the Student’s flrst four months at:
Sorenson that he was receiving less than half of the 60 minutes per week of service required by
the IEP. He received 20, 28, 40 and 27 minutes per “week” during those four months,

respectively, tnstead of 60 minutes. See Table'1, above The District knew this was occurring
because it kept careful track of the SLP’s mlnutes of service in"the service log. The Parents
should have been informed that the District’ was 'unable to delrver the required SLP services so
they could have taken steps to address’the matter at the time. They could have purchased
additional private SLP services, advocated with the District to implement the |EP, or filed for a
due process hearing if this was unsuccessful. The’ Student was basically mute at this time,

severely delayed in his language skills at a critical time for lahguage acquisition.” Almost half a
school year should not have passed without the District informing the Parents that it was unable
to deliver anywhere near the 60 minutes of service required by the [EP." :

' CONGLUSIONS OF LAW |
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1. The Office of Administrative Hearings (OAH) has jurisdiction over the parties and subject
matter of this action for the Superintendent of Public Instruction as authorized by 20 USC §1401
el.seq., the Individuals with Disabilities Education Act (IDEA), Chapter 28A.155 Revised Code
of Washington (RCW), Chapter 34.05 RCW, Chapter 34.12 RCW, and the regulations
promulgated thereunder, including 34 Code of Federal Regulations (CFR) § 300 ef.seq., and
Chapter 392-172A Washington Administrative Code (WAC).

2. The IDEA and its implementing regulations provide federal money to assist state and
local agencies in educating children with disabilities, and condition such funding upon a state's
compliance with extensive goals and procedures. In Hendrick Hudson Dist. Bd. of Educ.v.
Rowley, 458 U.S. 176, 102 S. Ct. 3034 (1982), the Supreme Court established both a
procedural and a substantive test to evaluate a state's compliance with the Act, as follows:

First, had the state complied with the procedures set forth in the Act? And
second, is the individualized educational program developed through the Act's
procedures reasonably calculated fo enable the child to receive educational
benefits?  If these requirements are met, the state has complied with the

obligations imposed by Congress and the courts can require no more.
Rowley, supra, 458 U.S. at 207,102 S. Ct. at 3051.

3. A "free apriropriate public education” consists of both the procedural and substantive
requirements of the IDEA. The Rowley court articulated the following standard for determining
the appropriateness of special education services! _ :

[A] “free appropriate public education” consists of education instruction
specifically designed to meet the unique needs of the handicapped child,
supported by such services as are necessary to permit the child “to benefit” from
the instruction. Almost as a checklist for adequacy under the Act, the definition
also requires that such instruction and services be provided at public expense
and under public” supervision, meet the State's educational standards,
approximate the grade levels used In the state's regular education, and comport
with the child's IEP. Thus, if personalized instruction is being provided with
sufficient supportive services to permit the child to benefit from the instruction,
and the other items of the definitional checklist are satisfied, the child is receiving _
a “free appropriate public education” as defined by the Act. ‘

Rowley, 458 U.S. at 183-189; 102 S. Ct. at 3041-3042.

4, For -a school district to provide FAPE, it is not required to provide a “potential-
maximizing” education, but instead a “basic floor of apportunity” that provides “some educational
benefit” to the Student. Rowley, 468 U.S. at 200 - 201: 102 S. Ct. at 3048. “District must
provide Student a FAPE that is ‘appropriately designed and implemented so as to convey'
Student with a ‘meaningful’ benefit’. J.W. v. Fresno Unifd Sch. Dist., 628 F.3d 431, 432 - 433,
(9“' Gir. 2010), see also J.L. v. Mercer {sland Sch. Dist., 575 F.3d 1025, 1038, n. 10, (9m Cir.
2009).

5. The burden of proof in an administrative hearing under the IDEA is on the party seeking
relief, in this case the Parents. Schaffer v. Weast, 546 U.S. 49, 126 S. Ct. 528 (2005). _
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Procedural Compliance with IDEA
6.  Procedural safeg'_uia_r:de'ai’re'e's'_sential under the IDEA:

Among the most important procedural safeguards are those that protect the
parents’ right to be involved in the development of their child's educational plan.
Parents not only represent the best’ interests of their child in the IEP development
process they also provide information’ about the child critical to developlng a
comprehenéwe IEP and whlch only they are |n a posrtron to know L

Amanda J. v. Clark County Sch. Drst., 267 F.3d 877, 882, 103 LRP 53170 (9" Cir. 2001),
7. Procedural violations of the Iif)EA"arhount'to a denial of FAPE only if they:
() lmpeded the chrld s r[ght foa free approprlate publrc educatlon
n significantly - rmpeded the parents’ opportunrty o partrcrpate rn the
decisionmaking process regarding the provision of a free appropriate public
education to the parents’ child; or ,
() caused a deprivation of educational benefrts
20 USC §1415(f) 3)(E)(n), _see WAC 392—172A~05105(2). .

Did the District make |EP decisions outside of the |EP te'am?'.

8. On March 26 2013 ‘the IEP team met and decrded to amend the Students [EP. The
next day, the Drstrrct sent the Parents a prior written_notice concerning the amendments and
stating. they would be rmpiemented effective April 2, 2013 ' :

9. Prior written notrces are not 1EPs.. They are not generally drafted at lEP meetlngs but
are drafted by Drstrrct staff _The IDEA descrlbes them as notlces that “the. agency" (i.e., the
local education agency, or school dlstrlct) wrrtes and provrdes to parents 20 USC 8§ 1415(c)

- 10. Even if Ms McNabb had consu[ted her superror regardrng the wordrng of a draft IEP

(instead of a draft prior written notlce) ‘this would not. have. Vlo!ated the IDEA.. WAC 392-172A-

05000 describes the rights of parents to participate in meetings. Subsection (2)(c) provides, in

pertinent part: “A meeting also does not include preparatory. activities that school district
personne! engage in fo develop a proposal or response to a parent proposal that will be

discussed at a later meeting.” (ltalics added.) See 34 CFR § 300.501. A school district staff

member consulting a superior about the wordlng of a draft document falls within this exception

to parent meeting rights. ,

11.  The Parents have not establlshed that the District violated the IDEA by making decisions
outside of the |EP team.

Substantive Compliance with the IDEA

Drd the District have a duty to evaluate the Student’'s motor skills prior to the February 2013
reevaluation?
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12, School districts are required to evaluate students “in all areas of suspected disability.”
20 USC § 1414(b)(3)(B); see WAC 392-172A-03020(3). The question presented is: At what
point in time should the District have suspected that the Student may have a disability in the
area of fine motor skills?

13. By October 31, 2012, the District had sufficient information to suspect the Student might
have a disabiiity in the area of fine motor skills. October 31, 2012 is found to be the triggering
date for the District's duty for several reasons. The Parents’ passing mention of motor concerns
in April and June 2012 were insufficient to raise motor skills to the level of a suspected area of
disability in light of Wonderlands evaluatlon finding no disabillty in that area; and in light of no
District staff or private provider noting any concern about the Student's motor skills. The
Parents contend that Sorenson staff should have been able to spot the ‘Student's motor -
deficiencies sooner because of their professional training.  Although, had assessment
instruments been used sooner, the disability would likely have been found (per OT Busch), this
does not mean the deficits were apparent even to professionals at an earlier time. Many three-
year olds are not adept at fine motor tasks. Testimony of Gregson. The Father acknowledged
that the Student’s motor deficits became more apparent as he got older.

14, The record establlshes that, as compared with children who do not have CAS, children
with CAS have some greater |Ike|[h00d of having other motor disabilities as well. However
there is no evidence in the record as to how much greater this likelihood is — 5%, 40%, 80%7?

Given this lack of evidence, the fact that the Student exhibited characteristics of CAS throughout
the period in question was msufflclent in and of itself, to tr:gger the Dlstncts duty to evaluate
him for motor dxsaballtles .

16.  This sntuatlon changed in October 2012, when the Mother told the Student's teacher,
Ms. Knapp, that she had concerns about the Students motor skills and that he had just started
receiving private OT services. " The fact that the Mother, who is a physician, had now twice told
the District (in June 2012 and October 2012) that she believed the Student had motor skills
problems — combined with the fact that he had strong characteristics of CAS and was now
receiving therapy from a private OT — all of these facts together were sufficient to trlgger the
District's duty to eva]uate the Student in this suspected area of disability. %

16.  The next questlon is when in October 2012 the Mother had_ the above-referenced
conversation with Ms. Knapp, which conversation, together with other factors, raised motor skills
to the level of a suspected disability. The Mother testified that the conversation occurred
sometime in October, on a date she observed in the classroom, just after the Student started
seeing private OT:iMarla Cox. The Student started seeing Ms. Cox on or about October 9,
2012. “Just’ after that could be a few days or a few weeks, depending on the context of the
conversation and the mental state of the speaker. Because the Parents have the burden of

% An additional factor that might be considered on this matter is the date the District received Ms.

Kelley’s SLP report strongly suggesting the Student had motor skills problems and recommended an OT
evaluation. The Mother planned to mail Ms. Kelley's report to the District, together with other medical
reports, sometime shortly after October 24, 2012. See P-9:3. However, because it is unknown how soon
after that date she actually mailed them (perhaps it took additional time to gather the other reports), the
date the District received Ms. Kelley's report is unknown, except that it was sometime after October 24,
2012,
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proof and have not produced more specific evidence as to the date, other than that it was after
October 9, 2012 , the date is deemed to be at the end of the month — October 31, 2012, Since
Ms. Kel!ey s report recommending an OT evaluation was not sent to the District until sometime
after October 24, 2012 (see footnote above), this is a reasonable date to pick.

17.  School districts have 35 school days after recelvmg parental consent in which to
complete their evaluations. See former” WAC 392- 172A—03005(3) WAC 392—172A—0301 5(3);
see also 34 CFR § 300.301 and § 300.303. ‘The District's duty to_evaluate the ‘Student in the
area of motor skills arose as of Qctober 31, 2012. The Parents could have been given a
consent form on that date and it is found they would have signed it. Thirty-five school days after
October 31, 2012 was January 17, 2013. The D|str1ct completed its evaluation on February 11,
2013. The District was therefor 3.5 weeks late in complylng with its statutory duty to evaluate
the Student in the area of motor skills.

December 2011 IE_P

Did the December 2011 |EP fail to provide appropriate measurable annual goals?

18. IEPs must contam’ “measurable annual gca!s and progress on them must be measured
20USC § 1414( WA, WAC 392- 172A~03090(1)(b)(|) (|talrcs added) ' '

19. Regardmg the Parents contentlon that the Student’s IEP goals should have been
measured by standardized tests rather than by SLP and teacher data, néither the IDEA nor its
implementing regulations require this. See R.P. v. Prescott Unif'd Sch. Dist, 631 F.3d 1117,
1122-23 (9" Cir. 2011) {rejecting parents’ argument that goals measured by subjectlve teacher
data were unacceptable) Also, many standardized tests can only be administered once a year
to a given student (though not speech artlculatlon tests) so they could not be used for quarter!y
or trimester progress reports : ‘ _

20.  There were. other problems with the annual goals of the December 2011 IEP, however.
None of them included a baseline méasurement. Other evidence indicates the -Student's
baselines were not zero (as Disfrict witnesses asserted), but the actual baselines ‘are not
discernible from the goals or from other evidence. It is |mpossrble to measure progress W|thout
knowing where the Student began. .-~ . : _

21.  Three of the annua_l_lgoals weré'__"_rfague and/or immeasurable even if baselines had been
added. "As discussed in the Findings of Fact, above, they were the goals in expressive
language, receptive language, and the social/emotional goal regarding playin'g"with toys.

22, The Parents have established that the December 2011 IEP farled to provide appropriate
measurable annual goals.

% Selected regulations in Chapter 392-172A WAC were amended effective October 25, 2013, The

events in this case all occurred prior to that date, when the former regulations were in effect. The word
“former” will appear before a citation to a regulation only if that particular regulation was among the ones
amended. '
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Did the December 2011 IEP fail to offer appropriate speech-lanquaqe services?

23.  As stated in the Findings of Fact, above, throughout the period at issue the Student has
been at an early stage in developing the motor skills for intelligible speech, and Language
Group did not address those sills in a significant way. The Student requires 1:1 therapy to
address those skills, which are fundamental to his other goals. Under the December 2011 |EP,
the District intended to provide 20 minutes per week of 1:1 SLP therapy (though for the first four
months, only 9 minutes per “week” were actually offered). Twenty minutes is only 22% of the
bottom of the range recommended by ASHA — 90 minutes per week of 1;1 SLP therapy. The -
Student has severe apraxia. During the years at issue in this case, he has also been in a critical
time for speech acquisition. For these reasons, even the bottom of the ASHA dosage range
would not have provided him with FAPE, let alone 22% of that minimum dosage o

24,  The District argues that the ASHA dosage recommendations (and Dr. Peter's
recommendation based on them) may be appropriate for the clinical setting, but are not
appropriate for the school setting, where time must be spent on children’s other needs besides
apraxia. -This argument is not accepted. ASHA knows that all children are in school. lis
recommendations are not limited to.private practice. . Rather; the ASHA report considers as a
factor in selecting a dosage that some children with apraxia receive other therapeutic services
during the day, such at OT or physical therapy. ASHA also discusses the limitations of certain
settings, but does not hold back on |ts recommendation that CAS be treated W|th intensive 1:1
therapy: .

Some service providers are allotied a certain number of minutes or hours per
week of therapy time per child. . . . There are treatment constraints (e.g., limited
funding, limited staff availability) in certain settings that make it challenging to
secure intensive, individual therapy. Resources need to be made available to
insurance companies, - school districts, and specialized .programs to provide
chlldren W|th CAS the best opportunlty to develop functional communtcatlon

P-36: 57 58. Becauss the Student attended preschool only 10 hours per week ha[f the time
that Sorenson was in session - the services he needed could have been delivered outside of
those 10 hours. There was no need to compress them all within 10 hours, and displace the
classroom time he needed for his other goals in order to accommodate the 1:1 therapy he
needed to develop the ability to speak,

25, The District also argues that there is no denial of FAPE if a child fails to make progress
on some |EP goals, as long as the child progresses on a majority of them, citing Alexis v. Bd. of

Educ. for Baftimore Pub. Schs., 40 |DELR 7. (D. Md. 2003) (student was not denied FAPE

merely because he did not improve in one area for one-half of a school year) and R.P. v.
Prescott Unifd Sch. Dist,, supra, 631 F.3d at 1123 (student made progress despite not
~ progressing at a constant, linear rate). The simple tallying of IEP goals — on the assumption
that all are of equal importance to a child’s development -- may be appropriate in some cases
but is inappropriate here. The evidence established that the Student’s inability to process and
produce the motoric aspects of speech is his most severe deficit, and is key to improving his
broader language skills as well as the ability to interact socially. The District itself stated this in
its initial evaluation of the Student.

26. Because apraxia is a relatively rare condition, it was possible to do a search for all court
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cases under the IDEA mentioning apraxia or dyspraxia (an alternative term for apraxia), and
review them to find those discussing the amount of speech therapy provided, and whether it
was individual vs. group. -Because there are many more administrative decisions under the
IDEA than court decisions, it was not possible to. do the same search among administrative
decisions. However, by reviewing all court demsrons a good sampte couid be obtained of
decisions on this toplcr oo

27. The eight decisione discussed below were founcl.‘*-8 In some, where indicated, the
appeal to district court did not challenge the poition of the underlying administrative decision
concerning SLP dosage, but focused other matters. Citation of these court decisions does not
imply that the court affirmed the administrative decision on SLP dosage. Rather, the purpose of
the search was to locate a representative. sample of decisions on this toplc by limiting it {o a
search of court demsmns

28. O.J. v. Bd. of Educ. for Union County, 61 IDELR 158 (E.D. Tenn. 2013), concemed an
eight year old child with severe CAS. The appeal to district court concerned other issues, and
left undisturbed an ALJ decision finding, in favor ‘of the school district, that 150 mmutes per
week of 1 1 SLP therapy was adequate The parents had argued for more

29. M.M. v. San Ramon Valley Umf‘d Sch Drst 61 IDELR 39 (N D. Cai 2013) concerned a

‘ 7™ grader with speech and language impairments mcludlng severe CAS. The appeal to district

court concerned other issues, and left undisturbed an ALJ decision finding, in favor of the school
district, that 120 minutes per week of SLP services — consisting of 90 minutes 1:1 and 30
minutes group — was adequate The parents had argued for more. :

- 30. L.R. v. Beliflower. Umf’d Sch. Dist., 59 IDELR 105 (C.D. Cat 2012) concerned a

preschool student with mild autism, socral skili- and communication deficits. The student’s
speech was 75% intelligible, and only' one evaluator among several believed there was an

- apraxia component in the student's speech. The AlJ determined that the opinion of this one
-evaluator was entitled to little weight. The court agreed, and affirmed the ALJ’s decision that 20

minutes per week of 1.1 plus 40 minutes per week of group SLP services was adequate, and
that an earlier IEP provrdmg only 40 mlnutes per week of group SLP servrce had also been
adequate _ ‘ N :

31. Rachel G. . Downrngtown Area Sch Drst 57 IDELR 4 (ED Pa. 2011) aff‘d 61 IDELR

93 (3" Cir. 2013), concerned a 3™ grader with numerous serious disabilities including apraxia.

The District offered an IEP that provided 120 minutes of SLP therapy per week but did not
specify 1:1 or group. [n prior years, the District provided all 120 - 150 minutes of the student’s
SLP therapy 1:1, but now believed it appropriate for some of that time to be in a group. The
court found, in favor of the 'school district, that now movrng to part of the 120 minutes being in a
group settrng was acceptable

32. JH v Los Angeles Unrf’d Sch Dist., 54 IDELR 195 (C D. Cal. 2010), concerned a 4

% One additional decision concemed 1:1 vs. group therapy, but for & child with autism. E.L'v. Chapel

Hifl-Corrboro Bd. of Educ., 62 IDELR 4 (M.D.N.C. 2013). A foothote in the case mentioned that the
parents alleged the child also had apraxia, the District questioned this, and no finding was made about it.
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year old student with autism and apraxia. The court enforced stay-put as to an ALJ decision, in
favor of the parents, that the student required 150 minutes per week of 1:1 SLP therapy. The
school “district had offered 60 minutes per week of 1:1 therapy. The ALJ found that was
insufficient, The court only enforced stay-put; it did not reach the merits of the ALJ's ruling.

33. M.S. v. Fairfax County Sch. Bd., 47 IDELR 289 (E.D. Va, 2007), affd in part and vacated
in part on other grounds, 553 F.3d 315 (4" Cir. 2009), concerned a 19 year old student with
mental retardation, severe oral motor dyspraxia/apraxia, and auditory processing delays. The
court affirmed -a hearing officer decision, in favor of the student, that he required 180 minutes
per week of 1:1 SLP therapy. The school district had provided 120 minutes, and later 180
minutes per week, but the majority of that time was in a group setting. The district argued it was
in the student’s interest for staff to flexibly determine at various times whether it was best to
serve him 1:1 or in a group. The court rejected this argument, concluding: “The County's
flexible 1EPs did not adequately address this essential need [for 1:1 therapy] and were thus
inadequate to provide M.S. with a basic floor of opportunity.” /d. This comment by the court is

applicable to the present case, as well.

34. ' Sch. Bd. of Independent Sch. Dist, No. 11, Anoka-Hennepin v. Renolfeft, 42 IDELR 83
(D. Minn. 2004), affd, 440 F.3d 1007 (8":Cir. 2006), concerned a 16 year old student with
severe oral apraxia/dyspraxia, a mild to moderate mental impairment, and a behavioral disorder.
The appeal to the district and appeliate courts concerned other issues, and left undisturbed the
hearing officer and review officer decisions, in favor of the parents, awarding 150 minutes per
week of 1:1 SLP therapy. '

35.  Finally, Moubry v. Independent Sch. Dist. No. 696, 951 F. Supp. 867 (D. Minh. 1996),
concerned a preschooler with verbal apraxia and fine and gross motor deficits. The appeal to
district court concerned other issues, and left undisturbed the following administrative decisions.
A hearing officer ruled, in favor of the parents, that the student required 120 minutes per week
of 1:1 SLP therapy. The review officer added another 100 minutes per week of private SLP
therapy, and a requirement that the district SLP be provided with training in apraxia.

36. [n the apraxia cases discussed above, nothing nearly as low as the 20, 30, and then 40

minutes per week of 1:1 SLP therapy that the District planned to provide under the three 1EPs in

question was found adequate (let alone the smaller amounts that the District actually offered).

The one exception is L.R. v. Bellflower Unif'd Sch. Dist., but in that case the ALJ and the court

rejected the opinion of the one evaluator who diagnosed an apraxia component to the child’s

speech, which speech was 75% intelligible. These facts are quite distinct from the facts in the

present.case. [n the three cases where apraxia was the student's primary or only disability (as

in the present case), 1:1 therapy in the amounts of 150 minutes, 90 minUtes, and 220 minutes
per week, respectively, were found necessary. See ‘O.J. v. Bd. of Educ: for Union County;

M.M. v. San Ramon Valley Unifd Sch. Dist.; Moubry v. Independent Sch. Dist. No. 696.

37.  Tuming to the authorities cited by the District, they do not help the District's case. In

* Princeton Indep. Sch. Djst., 107 LRP 36759 (SEA Minn. 2007), SLP services of 3 — 5 sessions

per week were rejected for a two-year old child with apraxia specifically because such intensive
services are not recommended for a child under three years old. In the present case, the
Student has been three years or older at all relevant times. In Menlo Park City Elementary Sch.
Dist., 110 LRP 44198 (SEA CA 2010), the ALJ found a denial of FAPE to a kindergartener with

~ apraxia who was offered 120 minutes of SLP therapy per week, 60 minutes of which would be
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1:1. The ALJ found the student needed more SLP time to address her adapttve augmentatwe
communication technology needs. In Montgomery County Intermediate Unit, 111 LRP 50862
(SEA PA 2011) the hearing otflcer found the district’ provrded FAPE to a preschooler with
apraxia who received 135 minutes per week of SLP thetapy and, over the course of three years,
had become fully intelligible to peers. (The case does not mention group therapy at all; it
appears that all 135 minutes were individual.) -in Union County Sch. System, 61 IDELR 59
(SEA TN 2012), the ALJ found appropnate a drstrlct s offer of 150 minutes per week. of direct
SLP therapy to an eight year “old with apraxra 'In the present case, the Drstrrct has never
offered nearly as much mdlvrdual therapy as the ALJs concluded was appreprlate in these three
cases. . \ _ - _

38. Finally, the Dlstnct relies on Houston Indep Sch. Dlst 110 LRP 36319 (SEA TX 2010}

There the parents of a young child (apparent[y preschool age) with’ symptoms of apraxia
supplemented her’ schooi based SLP services with two prrvate SLP sessions’ per week (the
decision does not spe0|fy the length of these sessions). The parents did. thls because they did
not believe the district’'s provision of 30 minutes per week of combined individua! and group
service, or the district's later provision of 60 minutes per week of combined service, was
sufflclent to meet the child’s negds. All.witnesses, agreed the chrld made progress wrth the
combined school and prlvate therapy Wlthout citing any authorlty in support of this approach

the hearing otfrcer stated the’ followmg, whrch is contrary to Nlnth Clrcurt Iaw as drscussed
below:

Whether the child was making progress due to the services the child was
receiving at school, or due to the private services being provided to student, or
due to a combination of the two, cannot be determined. No evidence was
presented in an attempt to segregate the drfferent servrces bemg prowded fo the'
such it would be |mpOSS|bIe for this hearirg oftlcer to determrne the cause for the
child’s progress without credible evidence in this area. . . . Therefore, the
[parents] have failed to carry their burden of proof and this issue must fail,

Id. (italics added) _ - _ e _

39. In Adams V. Oregon 195 F.3d 1141 (©" cir. 1999) — a case clted by the District but
ignored regarding its contradlctlon of Houston ~~ the Ninth Circuit rejected the approach taken by
the hearing officer in Houston, Instead of focusrng on the impossibrllty of segregating after-the-
fact the benefits provided by schoo! district vs. private services, the Ninth Circuit held the district
court should instead have focused on the point in time when the IEP was created. The district
court should have assessed. whether, in Irght of what was known at that trme the IEP was
reasonably calculated to confer a meaningful educational benefit. There was no need for the
parents to iry to segregate the benefits from public and private service:

The district court stated that it was "vrrtual!y impossible to détermine whether

[Lucas] would have received a meanlngful benefit towards his overall

development, " because the [FSP was supplemented by private tutormg . We
. hold that such a finding was clearly erroneous.

Instead of asking whether the IFSP was adequate in light of the [sic] Lucas'’

progress, ‘the district court should have asked the more pertinent guestion of
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whether the IFSP was appropriately designed and implemented so as to convey
Lucas with a meaningful benefit. We do not judge an IFSP in hindsight; rather,
we look to the [FSP's goals and goal achieving methods at the time the plan was -
implemented and ask whether these methods were reasonably. calculated to
confer Lucas with a meaningful benefit. . . . While separate findings as to the
independent effectiveness of the private tutoring and the public services may
shed light on the adequacy of the early intervention services, such evidence is
not outcome determinative: : S -

Actions of the school systems cannot . . . be judged exclusively in
hindsight. . . . An individualized education program ("|EP") is a snapshot,
not a retrospective. In striving for "appropriateness,” an IEP must take into
account what was, and was not, objectively reasonable when the
snapshot was taken, that is, -at the time the IEP was drafted.

Adams v. Oregon, 195 F.3d at 1149 (italics added; citations omitted).

40.  The approach taken by the hearing officer in Houston, and advocated by the District
here, is fundamentally flawed. It would prevent parents whose child-is being denied a FAPE
from. privately supplementing -school -services, for fear the child would made ‘meaningful
progress from the combined public and private services. If the child did make such progress,
the parents could never prove that the district's services alone were inadequate. Parents would
purchase private services at their peril, knowing that if they were successful in educating their
child there would be no ‘hope of recelving a free appropriate education.. The basic principle
under .the IDEA that.parents may .purchase private services and pursue reimbursement
afterward — rather than allowing their child to suffer with inadequate services while they await
resolution in a due process hearing — would be undermined by the District's approach.®.

41.  Applying the approach required by Adams, it is concluded that the December 2011 IEP

was not reasonably calculated to provide the Student with meaningful educational benefit. The
Student was extremely delayed in his speech despite normal intelligence, attempting to make
himself understood almost entirely by .gestures, pointing and unintelligible vocalizations.
Providing him with 20 minutes per week of 1:1 SLP therapy at a critical period for language
acquisition was vastly inadequate. In fact, less'than 20 minutes was provided in seven of the 10
months covered by this IEP. Whole-class Language Group could not provide the repetitive
motor practice the -Student's particular disability required, and PROMPT could not be used
during Language Group. Language Group helped the Student with other goals of his [EP. It
provided opportunities to generalize his receptive and expressive language skills, just as other
classroom time did in this language-based preschool (Language Group did this to a greater
extent-because an SLP-was teaching the class rather than the classroom-teacher). More 1:1
SLP therapy was needed, not necessarily less Language Group. '

¥ The District's suggested approach might also encourage parents to unilaterally remove their children

to full-time private education, instead of merely supplementing public education with private services,
because there would be little hope of disentangling the benefits received from public vs. private sources
in the latter situation, This unnecessary total removal from public schoo! would contravene the least-
restrictive environment mandate of the IDEA and be more costly to school districts that have not provided
FAPE. . .
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42, ASHA recommends 3 fo 5 sessions per week of 1:1 SLP therapy for children with
apraxia, for 30 to 60 minutes per session. This is a range of 90 to 150 minutes, or even higher if
60-minute sessions are used. The particular pomt within this range is to be chosen according
to ASHA, based on age, severity of the apraxia, tolerance for therapy, early or later stages of
|nterventlon and the existence of other therapeutic services in the child’s program. Twenty
minutes per week of 1:1 therapy is only 22% of the bottom of the range recommended by ASHA
and Dr. Peter. This is despite the Student having severe apraxia, being in an early stage of
intervention, and having no other therapeutic services in his IEP at this time. This amount was
not reasonably calculated to provide meaningful educational benefit to the Student.

43, Considering 'alt of the evidehce tro'm DiStrict .staff,. from outside evaluators, from the
ASHA guidelines, and from the case law examined above, the Parents have established that the
December 2011 IEP failed to offer the Student appropriate Speech-la'nguage services.

Did the District fail fo implement the speech-language services specified in the December 2011
|EP?

44, Material failuree to implement an’ |EP .viclate. the IDEA. On the other hand, minor
discrepancies between the services a school provides and the services required by the IEP do
not violate the IDEA. See Van Duyn v. Baker Sch Dist. 5J 502 F. 3d 811, 821-822 (!%Ith Cir.
2007). : _

45.  The District materially failed o im‘ptement the SLP therapy required- by the December
2011 IEP for the first four months of that [EP. The IEP provided for 60 minutes per week of SLP
service. Interpreting “weeks” in a way most advantageous to the District, it provided only 20, 28,
40 and 27 minutes per week, respectively, instead of 80 minutes, during the first four months of
the IEP-year. This was a 52% shortfall for almost half of the school year. (The impact of this
shortfall was compounded by the fact that, of the therapy prowded durmg those four months,
only an average of 9 mmutes per week" was 1 1)

46, - The Parents have estabhshed that for the first four months’ of the December 2011 IEP,

the District failed to lmplement the 60 mmutes per week of speech Ianguage services requwed
by that IEP _

Did the Dietnct \nolate the IDEA by faltlnq to dlscuss or offer ESY services in the December
2011 IEP’? :

47. Under Washlngton regulatlons ESY is provrded either based on a chllds regression
without adequate recoupment following - school breaks, or “based upon the professional
judgment of the [IEP] team and consideration of factors including the nature and severity of the
student’s disability, rate of progress, and emerging skills, with evidence to support the need.”
WAC 392-172A-02020(6).

48. The evidence establishes that the Student required ESY services during the summer of
2012 but the District did not offer any.. The Student was at a critical stage for language
- acquisition that required continuous, intensive SLP therapy in order for him to gain intelligible
speech. Testimony of Peter. The ASHA guidelines on apraxia state that a child's potential for
normalization of speech may be substantially reduced if not addressed during early periods of
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growth and development.

49. - The District's arguments against ESY for summer 2012 are not persuasive. First, the
District cited the lack of evidence of a regression/recoupment problem, without noting that the
Student had not yet experienced any break from school longer than one week. This is not to
imply that alf yourig students who have not yet experienced a summer break in their school
careers should receive ESY. It is only to point out that the absence of regression/recoupment
evidence cannot be used as an affirmative argument against ESY in this situation. It should
instead be regarded as a factor. about which no information is available. ‘Moreover, the
“unavailability of information regardrng that factor cannot be used to negate the need for ESY

indicated by other factors. - - : o G i

50. The District's second argument was advanced by Sorenson’s principal. She reasoned
that ESY was necessary in summer 2013 because the Student was making large gains that
spring, but ESY was nhof necessary in summer 2012 because the Student was nof making large
gains that spring. This rationale is perhaps based on WAC 392-172A-02020(5), which states
that the purpose of ESY .is to maintain skills gained, not to teach new skills. However, subpart
(6) of the same regulation states that ESY may.be based.on the nature and seventy of the
disability (the Student’s disability here was severe), the rate of progress (the regulation does not

specify that progress must be very fast in order o qualify for ESY; but instead implies that either - -

very fast or a very slow progress, but not moderate or expected progress, weigh in favor of
ESY), or emerging skills (the Students skllls in speech were only emerglng and were by no
means we!l establlshed) »

51. For these reasons the Parents have estab]rshed that the Dlstrrot v:olated the IDEA and
denied the Student a FAPE by failing to offer ESY services for summer 2012,

Did the District viclate the IDEA by failing to offer occupational therapy servrces in the
- December 2011 I[EP? L

52. -The District had no duty to offer OT services in the December 2011 IEP because the
Student had not yet qualified for services. in this area. The District's duty to complete an
evaluation of the Student’s motor skills had not yet arisen at that time this IEP was adopted, or
at any time the IEP was in effect.

53. The Parents have not established that the Drstrrct \nolated the IDEA by failing to offer oT
services in the December 2011 IEP. =

Did the December 2011 IEP farl to address the Students mdrvrduahzed needs’P

54, As drscussed in the Frndlngs of Faot above the Parents clarm wrth regard to lack of
individualization of the IEP to meet the Student's unigue needs is an umbrella claim that
encompasses the other issues addressed above. The Parents presented no evidence outside
of those issues concernlng a lack of individualization.

December 2012 IEP

Did the December 2012 |IEP fail to offer appropriate speech-language services?
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55.  The December 2012 1EP provided 30 minutes per week of 1:1 SL.P therapy broken into
two 15-minute sessions (though only 23 and 25 minutes per week, instead of 30, were actually
delivered during the two months this IEP was in effect). Thirly. minutes -is only 33% of the
bottom of the range recommended by ASHA and Dr. Peter — 90 minutes per week of 1:1
therapy. - The Student had severe aprama Thrs minlmal amount of 1 1 therapy drd not nearly
provrde FAPE. : : B :

56. By this trme the IEF’ teain. knew addrtronal rnformatlon that it had not known in

December 2011: The Student cooperated well with his 1:1 therapy at Sorenson ‘and was very

engaged with his therapist, Ms. Brooks. - Nevertheless, he had made “lnsuffrcrent progress”

toward his articulation goal the prior year. J-12:1. He was still at a very early stage of language

.acquisition, and he continued to have no other pull-out services in his program. Based on all of

these factors, 33% of the bottom of the range recommended by ASHA and Dr. Peter was not '
reasonably calculated to prowde meanlngful educatronal benefrt ' et

57. Considering all. of the evrdence from Drstrlct staff from outsrde evaluators from the
ASHA guidelines, and from the case law examined above, the Parents have establrshed that the
Decem ber 2012 IEP farled to offer the Student appropnate speech-language servrces

Did the Drstrrct vrolate the IDEA b farlm'.' to drscues or offer ESY serwces in the December
2012IEP'? R T S W .:

58. It is not relevant whether the D:strrct falled to drscuss or offer ESY services in the
December 2012 [EP, because the District amended that IEP in March 2013 to provide ESY
services for the ‘upcoming summer. The adequacy of the ESY services offered is discussed
below, in the context of the March 2013 amended 1EP.

Did the District violate the IDEA by. failing fo offer occupational theraov services m the
December 2012 IEP?

59. The Dlstrict_ had no duty to offer OT services at the time the December 2012 IEP was
adopted because the Student had not yet qualified for services in this area. However, as found
above, very shortly thereafter; by January 17, 2013, the District should have completed an OoT
evaluahon and found the Student qualified for OT services. : :

60. The next question is: How soon after-Jenuary 17,2013, 'was the District required to
amend the IEP to add those services? Neither the IDEA nor its implementing regulations
specify how long a school district has to do this. Therefore, a rule .of reasonableness must be-
applied. Given that the major work of evaluating the Student and determining the partlcular
- types areas in which he needed therapy had already been done, and the OT who was going to
provide those services had become familiar with him during the evaluation, it would have been
reasonable for the District to commence providing services within three weeks. This amount of
time may be reasonably necessary to bring an IEP team together, though' a regulation
encourages districts fo consolidate reevaluation and |IEP mieetings so they are held one right
after another on the same date. See WAC 392-172A-03110(2)(e); 34 CFR § 300.324(a)(5).*°

1

* WAC 392-172A-03110(2)(e) provides: “To the extent possible, the school districts must encourage
the consolidation of reevaluation meetings and other IEP team meetings for the student.”
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When the District did complete its reevaluation, the soonest dates it offered the Parents for an
[EP meeting were 4 to 5 weeks after the reevaluation meeting. - See P-20. - It will be assumed in
order to be generous toward the District that there was some good reason for this much Iag
time, and four weeks will be allowed. S

61. - Four weeks after January 17, 2013 was February 14, 2013. The date the District
actually commenced providing OT services was April 2,-2013 (when the IEP amendment of
March 26, 2013 |[EP went into-effect) There was: therefore ‘a delay of 6.5 weeks — from
February 14 to April 2, 2013 - during which time the Student should have been receiving OT
servrces from the Drstnct

62. The Parents have establlshed that the D:strlct violated the IDEA by farlrng to amend the -
December 2012 IEP to provide OT services 6.5 weeks sooner than it did.

Did the December 2012 IEP fall to address the Student’s mdrvrduallzed needs'?

63. " The same conclusron is reached on thls clalm of Iack of |nd|V|duaI|zat|on as on the same
clarm regardlng the December 2011 |EP. See above.. : -

March 2013 Amended IEP

Did the March 2013 amended IEP failto offer aDDrODrlate speech Ianquaqe services?

64. The March 2013 amended [EP provided 40 minutes per week of 1:1 SLP therapy
(though significantly less was actually offered during two of the three months that passed under
that IEP by the time the due process hearing was held). Forty minutes is only 44% of the
bottom of the range recommended by ASHA and Dr. Peter. This smal[ amount of 1:1 therapy
would not have been adequate even if 1t had been delrvered ;

65. Even by July 2013, when br. Peter reevaluated the Student ‘after he had made
significant gains during 2013, his scores on standardized testing were still rock-bottom, Though
the type of errors he was now making rendered his 'speech somewhat more intelligible, the
gains had yet to 'even move the needle ‘on standardized testing above the bottom level. March
2013 was four months before the Student registered these gains. Even after reglsterlng them,-
he was still only in the early stages of acquiring intelligible speech

66. One of the relevant factors had changed since the previous IEP was adopted in
December 2012: the Student now had a second pull-out service; OT, for 30 minutes per week.
There was no actual need to decrease the Student's SLP services due to this, because he only
attended school 10 hours per week, An additional 30 minutes per week of programming could
have been provided outside of these 10 hours if there was a concern about too much pull-out
time. Yet, even subtracting the full 30 minutes from the bottom of the recommended range for -
SLP services (with no implication that the bottom of the range was appropriate for-the Student),
90 minutes minus 30 minutes is still 80 minutes of 1:1 therapy a week much more than the 40
minutes the District's |EP provlded

67. Considering all of the evidence from District staff, from outside evaluators, from the
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ASHA guidelines, and from the case law examined above, the Parents have established that the
March 2013 amended |IEP farled to offer the Student approprlate speech Ianguage services.

Did the March 201 3 amended !EP farl to offer appropnate ESY servrces‘?

68.  The March 2013 amended IEP offered a total of 3 hours of SLP therapy during summer
2013. That averages18 minutes per'week. Another way of looking at the offer is that it provided
setvices during only 3 out of the 10 weeks of summer, and those services were only 60 minutes
per week — 30% below the very bottom of the range recommended by ASHA and Dr Peter..

69.  The Parents have established that the Student, at this stage in his development needed_

intense, continuous SLP therapy The amount offered by the Dlstnct was far below his IeveI of
need. B : o : o :

70.  Nevertheless, the Parents could have warted to. see - whether an SLP with -apraxia
experience and PROMPT certification would have been assrgned for the summer. The Parents

could then have decided whether to accept what the District. offered; and’ supplement it with -

private services. Because of this, the 3 hours offered by the District will be deducted from the
Parents' compensatory education award.

Did the March 2013 amended |IEP fail fo address the Student’s mdwrduahzed needs’?

71. The same conclusion is reached on this claim of lack of rndrvrdualrzatlon as on the same

claim regarding the previous |EPs of December 2011 and December 2012. - See above.
Remedies

Prospectlve Placernent

72. The Student began to make meanmgful progress toward acqurnng mtelllgrble speech
between January and July 2013. During those months he received an average of 113 minutes
per week of 1:1 SLP therapy. ‘While the Parents request 150 minutes per week, the evidence
‘establishes that the Student made S|gn1f|cant progress with 113 minutes of 1:1 therapy per

week. The IDEA does not require potential-maximizing services, but rather services that are .

able to provide the student with a meaningful educational benefit. See Rowley, supra; J.W. v.
Fresno Unif'd Sch. -Dist., supra. Dr. Peter's recommendation of 150 minutes per week may be
based on the desire for “optimum- progress” as described by ASHA (P-36:56), but optimum
progress is not requwed by the IDEA.

73. . The Parents are happy W|th the pnvate SLP who has treated the Student approximately
twice a week during 2013, Alice Stroutsos. Normally it is left up to a school district to decide
whether to serve a student using its own staff or private providers. However, the District has
been unable to implement the much smaller number of minutes of SLP service provided for in
the |IEPs at issue here. This tribunal will not put the Student at further rrsk of an implementation
failure during this critical window for speech development

74. Therefore as an alternatlve to relying on the Dlstrlct to provrde all of the SLP services

ordered in this decision, the Parents’ may elect to have the District follow the procedures in
WAC 392-172A-07000 (see afso 34 CFR § 300.154), and provide consent for the District to use
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their (the Parents’) health insurance to cover 100 minutes (two 50-minute sessions) of private
SLP services per week. Under WAC 392-172A-07000, the District is required to pay the
Parents’ out-of-pocket expenses associated with those services. If the Parents choose not to
provide the consent described in that regulation, then they do not have the option to substitute
private SLP services at District expense for District-provided SLP services.!

75. ©  The Parents’ out-of-pocket expenses for their private SLP services currently consist of
a $15.00 deductible per session for the first 60 sessions per year, and the full cost of sessions
above 60 per year. The full cost of each session is currently $115.00. If the Parents choose
this option, the District shall promptiy provide the notice required by WAC 392-172A-07000 and,
if the Parents provide the consent described in that regulation, the District shall pay the Parents’
out-of-pocket expenses for up to 100 minutes (two 50-minute sessions) of prlvate SLP services
per week dunng calendar year 2014

76. If the Parents chose the option descrlbed in Conclusron of Law no. 74 in addition to 100
minutes per week of private SLP services, the District will be ordered to provide some 1:1 SLP
therapy to the Student using its: own staff. This is done for two reasons. First, the private SLP
will only be providing 100 of the 113 minutes found necessary to provide FAPE to the Student.
Second, it is important that a District SLP.-be familiar with the Student's needs and abilities in

order to provide support for those needs at school for instance by consu!tlng wrth his classroom

teacher.

77. ‘Thirtee_n minutes is too- short for an SLP session. The evidence establishes that a
session of less than 30 minutes is not recommended for the Student. - For these reasons:; if the
Parents' choose the option - described in ‘Conclusion of Law no. 74, part of the Parents’
compensatory education award shall be used to add 17 minutes per week of District-provided
1:1 SLP therapy during calendar year 2014, to brmg the D:stnct~prov:ded SLP servrces to 30
minufes per week. -

78. The District SLP who has been treating the Student, Ms. Brooks, is found to have
sufficient experience and expertise to serve children with apraxia, and she is PROMPT certified.
As discussed above; -her inability to provide the Student with meaningful progress in speech
production is not found to have been due to lack of expertise, but rather to the small amounts of
time she was able to provide him with individual therapy. If Ms. Brooks becomes unavailable
during 2014, or she is no longer available to serve the Student once he starts kindergarten in

September 2014, then the SLP who provides the Student’s 1:1 therapy must have significant

experience treating CAS and must have PROMPT certification. If the District offers an SLP who
has certification in a different methodology that the District believes serves the same purpose as
PROMPT, the Parents must accept that SLP Unless either Ms. Stroutsos or Dr. Peter state that

" The current version of WAC 392-172A-07000, which became efiective Qctober 25, 2013, rather than
the former version, applies here because this is a matter of prospective placement. (In any event, the
amendments to the regulation were very minor and do not affect either party's rights.) The regulation is
not reproduced here only because it is very lengthy, and all parties have access to it online. To be clear,
the Parents are not being required to let the District use their private health insurance to provide FAPE.
Rather, if the Parents wish to use their private SLP rather than relying on District SLPs fo provide the
services necessary for FAPE, then the Parents are giveh the optlon to have the District use the
procedures set forth in WAC 382-172A-07000.
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this alternative certification does not meet the Student’s needs.

79. If the District is only providing 30 minutes per week of 1:1 SLP service, it must be
provided in a single session per week (not broken into two sessions).. The “per week’
calculation shall be based on actual calendar weeks when school is in session, i.e., excluding
only the weeks of winter break, mid-winter break, and spring break. (The reformulated “weeks”
‘used in this decision to be most advantageous to the District when calculating its
implementation failures are not to be used for any other purpose.) If the Student is absent on a
scheduled day for District 1:1 SLP therapy, the District shall endeavor to make up the ‘session,
but is not required to do so. The District is not required to provide its own SLP séivices during
winter break, mid-winter break, or spring break. However, if the Parents choose the option
described above, and if the Parents wish to continue with private SLP services during winter
break, mld-wmter break and/or spring break, the District is required to pay the Parents’ out-of-
pocket costs for 100 minutes per week of private SLP services during those school breaks. The
Parents may not bank service from these echooi breaks to use at a different tlme .

80. Regardlng summer break 2014 thls prospectwe placement award mctudes ESY for
summer 2014 at the same rate of SLP service as during the school year. The importance of the
Student receiving as much in the way of SLP services as possrble before entering krndergarten
in September 2014 is discussed below, in the section on compensatory education. . It | is equally
applicable here. During summer 2014, the District has the option to replace its own services
with services from the Parents’ private SLP, af the District's option and at the District's expense.
If the Parents have chosen the option described in Conclusion of Law no. 74; the District may
utilize the procedures in WAC 392-172A-07000 for summer services just as for school-year
services. Any District SLP treating the Student du'rmg the 'summer: must meet the same
standards of experience and certification as described in Conclusionof Law no. 78. ‘Any SLP
services the Parents do not use during .summer break 2014, whether due to their own
unavailability or the unavailability of their private SLP, may not be banked for use at a different
time,

81. If the Parents choose the optron descrlbed in Conclusion of Law no. 74, and they cancel
a private SLP session without: providing the ‘amount of cancellation - notice requu'ed by the
private provider, such that the Parents are charged for that session, the’ session shall count
against the 100 minutes per week of prlvate SLP services awarded herein. Outside of school
break periods (which are discussed above), if the-Student is uravailable to attend a private SLP
session (or the Parents are unavailable to take him) and sufficient notice is given to the SLP so
that the Parenis are not charged for the session, then the Parents may bank the missed session
to use at a different time during 2014.- Likewise, outside of school break periods, if the private
SLP is unavailable for any session, the Parents may bank that session to use at a different time
during 2014,

82, If the Parents choose the option described in Conclusion of Law no. 74, but utilize a
private SLP other than Ms. Stroutsos, the District's financial responsibility following -the 80™
session shall be no more than 10% above Ms Stroufsos’ then-current fee The Parents shall be
responsible for any fees above that amount

83. If the Parents choose the option descrlbed in WAC 392-1 ?2A-07000 the District shall
be responsible for transportation to and from the private SLP's office. The District shall have the
option of either providing that transportation itself, or reimbursing the Parents for providing the
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transportation.  Reimbursement to the Parents shall be at the then-current federal
reimbursement rate set by the Internal Revenue Service. To receive transportation
reimbursement, the Parerits must present the District with a log listing the dates and mileage for
transportation to and from the SLP’s office. The District shall not be required to provide
reimbursement more frequently than every two months. (The award of transportation expenses
is prospective only; the Parents did not offer evidence at the heanng regarding their past
transportation expenses, so those expenses cannot be mcluded in therr compensatory
educatlon relmbursement Y - .

84. The District shall promptly amend the Student’s IEP to reflect the prospectlve placement
of 113 minutes per week of 1:1 SLP services. {The additional 17 minutes per week of SLP

- service that is part of the Parents’ compensatory education award must be provided by a District
SLP, but they are not part of the Student’s prospective placement. Those 17 minutes thus does B
not need to be included on the IEP's *Special Education and Related Services” page. ‘See, e.¢.,

J-21:12.) ‘The amendment shall be effective the first day that school resumes in January 2014,
following winter break. The amendment shall be effective for one calendar year. (By way of
shorthand, the term of the prospective placement is referred to herein as the calendar year
2014. While the amended [EP will technlcatly be in effect for a few'days into January 2015,

school will be closed during sugh days.) 'If the |IEP team ‘again amends the IEP when the

Student enters kindergarten, or ‘amends “the IEP for any “other reasons, the prospective

placement of 1:1 SLP services ordered hereln shall-be carried forward through the end of 2014,

85. Regarding Language Group, the Student shall continue to be included in it whlle he

attends preschool, and his amended IEP shall reflect this, When he begins kindergarten In
September 2014, if a similar Ianguage group. is available in the klndergarten program in ‘which
he is enrolled he sha[l be mcluded |n |t at the Parents optlon

86. A final prospectlve remedy is awarded as follows. To help ensure that any

implementation failure does not again remain unknown to the Parents for a prolonged period, -

the District shall provide the Parents with copies of the SLP and OT time logs of service to the
- Student ‘on a monthly ‘basis throughout 2014, The District shall inform the Parents of the
meaning of all abbreviations and codes used on those Iogs in case they are new or changed
from the codes testified to in this case. EAENN

Compensatory Edu_cataon

87.  Compensatory education is a remedy designed “to provide the educational benefits that
likely -would have accrued from special ‘education services the school district should have
supplied inthe first place.” Reid v."District of Columbia, 401 F.3d 516, 524 (D.C. Cir. 2005)
Compensatory education is not a contractual remédy, but an equitable one. “There is no
obligation to provide a day-for-day compensation for time missed. Appropriate relief is relief
designed to ensure that the student is appropriately educated within the meaning of the IDEA.”
Parents of Student W. v. Puyallup Sch. Dist., 31 F.3d 1489, 1497 (9" Cir. 1994). Flexibility
rather than rigidity is called for. Reid, supra, 401 F.3d at 523-524. Compensatory education is

“ This remedy was not among those reguested by the Parents. It is awarded as “other equitable rehef
as appropriate™. See Issue 6, above

Findings of Fact, Conclusions of Law and Order Office of Administrative Hearings

Cause No, 201 S—SE-ODSB One Union Square, Suite 1500
Page 54 L 800 University Street

Seattle, WA 98101-3126
(206) 389-3400 1-800-845-8830
FAX (206) 587-5135




an equitable remedy, meaning the tribunal must consider the equities existing on both sides of
the case. Reid, supra, 401 F.3d at 524. Compensatory education may consist of the delivery of
compensatory services and/er reimbursement to parents. for compensatory services they
already purchased. Reid, supra, 401 F.3d at 522. : :

Speech-t.anguage Therapy

88. Al of the private speech therapy the Parents purchased for the Student in 2012 and
2013 has been found appropriate. See Findings of Fact, above. All of it is therefore eligible for
reimbursement if relmbursement is found warranted

89. . During 2013 the amount of prlvate 1: 1 SLP servrces the Parents purchased combmed
with the amount the District offered, prowded the Student. with an average of 113 minutes per
week, and he made meanlngful progress in speech W|th that amount Reimbursement for the
pnvately-purchased services woulld therefore be sutﬁment SLP compensatory education for

80. - However |n 2012 the Parents purchased much Iess pnvate SLP therapy for the
Student Comblned with what the Dlstrlct provided, the Student only received an average of 45
minutes per week.of 1: 1 SLP therapy in. 2012, ‘and .he did not make meanlngful progress. in
speech. The Parents should be aWarded relmbursement for the prlvate SLP services they.
purchased in 2012, pius compensatory SLP services to make up for the difference between the
45 minutes per week the Student received, and the 113 minutes per week he needed.

N An award of defi crent services at a one-to one replacement rate. is warranted based
several factors: the equitable considerations of a lack of candor with the Parents, as discussed
above, which harmed the Student; the fact that the District drastically underserved the Student
during a critical window for his acquisition of speech; and, though probabily of less impact on the
Student, the fact that the District provided |mmeasurable and vague goals in the December
2011 IEP. When classroom time. is missed, tutoring is often awarded as compensatory
education, but not at a. one-to- -one reptacement rate... This . is because learning can - be
accompizshed more efflc:lently in individual tutonng thanina classroom full of students. Here, by
contrast, what was missed was individual services. Replacing those on a one-to-ore basis is
not disproportional, as it would be if classroom time were being replaced by individual services.

92.  The difference between the 45 minutes per week of 1:1 SLP service the Student
received in 2012, and the 113 minutes needed to provide FAPE, is 68 minutes per_week.
Assuming. the Parents would. have taken -at least two weeks of vacation without services
sometime during the year,” compensatory education for 50 weeks of 2012 will be awarded at a
rate of 68 minutes per week. That equals 57 hours of 1:1 SLP service. Subtracted from this 57
hours are the 3 hours of therapy that the District offered for summer 2013 and the Parents
rejected without waiting to see what apraxia experience the summer SLP would have. Their
compensatory education award is thus reduced to 54 hours of 1:1 SLP service.*®

’ .

4 By combining the Student's prospective placement with the compensatory education award, the

Parents might choose to have the Student receive 150 minutes per week of therapy, the amount for which
they advocated, To be clear, however, the prospective placement is what the Student requires going
forward to receive a."basic floor of opportunity” or FAPE. Rowley, supra, 458 U.S. at 200 - 201. The
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93. The Parents request that the District be ordered to pay the full fees of their private

providers even though the Parents only paid a deductible of $15.00 per session for the first 60

sessions a year. The remainder was paid by the Parents’ health insurer. This request cannot

be granted. Parents have no standing to seek reimbursement under the IDEA for monays they
have not paid and have no legal obligation to pay. See Diaz-Fonseca v. Commonwealth of
Puerto Rico, 451 F.3d 13, 39-40 (1% Cir. 2008); Emery v. Roanoke City Sch. Bd., 432 F.3d 294,
299-300 (4™ Cir. 2005); Mr. and Mrs. A. v..New York City Dept. of Educ., 769 F. Supp.2d 403,
429-430 (S.D.N.Y. 2011); S.W. v. New York City Dept. of Educ., 646 F. Supp.2d 348, 359-360
(S.D.N.Y. 2009); In re Student with a Disability, 59 IDELR 23 (SEA NY 2012).

94.  The Parents’ out-of-pocket costs for private SLP services totaled $1,615.00 for January
2012 through August 2013, as set forth in Exhibit P-43. Upon the Parents presenting insurance
statements showing private SLP costs for September through December 2013, the District shall
reimburse the Parents’ out-of-pocket expenses for those services.* '

95, Regarding the 54 hours of compensatory 1:1 SLP therapy awarded apart from this
reimbursement, the District- has the option -of using -either a District SLP who has the
qualifications discussed ‘above, ‘or a private -SLP ‘selected by the. Parents, to deliver the 54"
hours. As mentioned above, however, at least 17 minutes per week of this compensatory
education award must be provided by a District SLP so that the Student receives at least 30
minutes per week of 1:1 therapy from a District SLP, : - :

96. Regarding the remainder of the 54 hours of compensatory SLP therapy, it is advisable to
utilize as many hours as the Student is able to benefit from prior to him starting kindergarten in
September 2014. A particular schedule will not be ordered, because that depends on unknown
factors such as the family’s schedule, the needs of their other two children, and the Student's
tolerance for increased services. However, the advisability of utilizing a significant portion of
these services prior to the Student beginning kindergarten is based on several reasons. First, if
the Student will be in a general education kindergarten (there is no evidence what his placement
© will be), it is critical that his speech to be as intelligible as possible so that his classmates and
teacher can understand him as much as possible. A general education kindergartenis fikely to
be more than twice as large as his Sorenson class, with students not necessarily accustomed to |
conversing and socializing with students who have developmental delays.” The teacher in a
larger class will have fewer opportunities to question the Student in order to clarify the meaning
of what he attempts to say. Second, it is unknown from the evidence at hearing whether the
Student will be in a half-day or full-day kindergarten program (the District offers both). If he is in
a fuli-day program, there will be ‘significantly less time available for him to receive -extra SLP
therapy. While he is still in preschool, attending only 10 hours per week, there is more time for

compensatory education award, on the other hand, provides extra services to make up for a denial of
FAPE in the past. Had the tribunal found 150 minutes per week of therapy was necessary to provide
FAPE, then the Parents would have been entitled to a compensatory education award for past denials of
FAPE in addition to that. .

“ The costs for Sleptember through December 2013 will be higher than the costs for the first eight
months of the year because the Parents reached their yearly 60-session cap on insurance coverage for
SLP services in late-August 2013, : :
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this extra therapy. Finally, the earlier the Student can become generally intelligible to others,
the sooner he will benef" t more fully from his education, both academically and somaily

97. For these reasons, lt would be advisable to front-load the Students compensatory SLP
therapy prior to him beginning kindergarten. The District may not object to this front-loading
based on the unavailability of its SLP staff to provide the compensatory services durlng that
time. If the Parents wish to have more of the compensaftory education utilized prior to
September 2014 than the District can provide using its own staff, then the District must pay the
Parents’ private provider for those serwces (subject to the fee maximum d!scussed in
Conclusion of Law no. 82) .

98. The Parents may decide the rate at which to utilize their compensatory education award,
though it would be advisable for the Parents to seek input from school staff and from their own
private provider(s) about this matter. The Parents must inform the District of the rate at which
they wish to use their compensatory education award at least one month in advance of the
beginning of services, If the District chooses to nof to use its own staff to provide the
compensatory education SLP services, then the Parents need not give the District further notice
of a change in the rate of usage.- If, on the other hand, the District chooses to use its own staff
to deliver any part of the compensatory education award, then the Parents must give the District
one month advance notice of a change in the rate of- uSage Regard[ng the exact day(s) of the
week and time(s} of day of ¢ompensatory: education 'service; the parties shall attempt to
mutually agree. If they cannot agree, the District shall decide the day(s) of the week and time(s)
of day of service, in keepmg with the rate of usage the Parents have elected.

99. Whatever portion of the compensatory education award the Parents believe would best be
deferred until after September 2014, they may do so. Whatever portion remains unused by the
end of calendar year 2014, the Parents must use by the end of the 201 4- 15 school year in- June
2015, or it will be forfelted .

Occupational Therapy

100 As discussed in the Findings of Fact, above, the Distfrict violated the IDEA by not
evaluating the Student in motor skills 3.5 weeks sooner than it did, and not commencing OT
services 6.5 weeks sooner than it-did. Awarding compensatory education for both of these
periods would be duplicative: the actual harm suffered by the Student was a 6.5-week delay in
the commencement of services. The District will be ordered to reimburse the Parenis’ out-of-
pocket expenses for 6.5 sessions with Ms. Cox. Their out-of-pocket cost was $15.00 per
session, so their reimbursement for OT services will be 6.5 times $15.00, for a total of $97.50.

101. Ms. Cox’s weekly sessions are one-hour long, and the Parents have not challenged the
-lesser amount of weekly OT service the District provided after completing its evaluation. It is
nevertheless proper to reimburse the Parents for whatever OT services they purchased during
those 6.5 weeks: the Parents did not know what amount was needed because the District was
untimely in evaluating the Student and amending his IEP to provide services. See Mercer
Isfand Sch. Dist. v. D.M., docket no. C03-3952JLR (W.D. WA 12/16/2004) (parents who were
denied a timely evaluat:on were reimbursed for private services purchased during the period in
question, even though the child was ultimately determined ineligible for services, because the
expenses were incurred due to the district's failure to timely evaluate).
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102.  Finally, the equitable considerations that weigh against the District all concern its
provision of SLP services. They do not concern OT services or the motor skills evaluation.
There is therefore no reason to provide the Parents with reimbursement for more OT services
than specified above, or to provide additional compensatory OT services going forward.

ORDER

1. The District violated the IDEA and denied the Student a FAPE by failing to evaluate him in
the area of motor skills 3.5 weeks sooner than it did. :

2. The District violated the IDEA ahd deﬁied the Student a FAPE in the December 2011 |IEP
by:

Failing to offer appropriate speech-language services; :
Materially failing to implement the speech-language services provided for in the IEP;
Failing to provide appropriate measurable annual goals; and

Failing to offer extended school year speech-language services for summer 2012.

ooTp

3. The District violated the IDEA and denied the Student a FAPE in the December 2012 IEP
by: : . c ‘
a. failing to offer appropriate speech-language services; and

- b. failing to amend the |EP to add occupational therapy services 6.5 weeks sooner than it
did.

4. The District violated the IDEA and denied the S;cudent a FAPE in the March 2013 amended
IEP by:;

a. Failing to offer appropriate speech-language services: and .
b. Failing to offer sufficient extended school year speech-language services for summer
2013.

5. The District shall promptly @mend the Student’s IEP so that, effective the first day that
school resumes in January 2014 after winter break, and for one calendar year thereafter, the
IEP provides the prospective SLP services set forth in the Conclusions of Law, above.

6. As compensatory education in the area of speech-language therapy, the District shall
reimburse the Parents’ out-of-pocket costs of $1,615.00 that they expended on private SLP
therapy for the Student from January 2012 through August 2013. The District shall also
reimburse the Parents’ out-of-pocket expenses for private SLP therapy for September through
December 2013, upon presentation of insurance documents setting forth those expenses. An
additional 54 hours of 1:1 SLP therapy is awarded as compensatory education, to be utilized as
described in the Conclusions of Law, above.

7. As compensatory education in the area of occupational therapy, the District shall reimburse
the Parents $97.50, which Is their out-of-pocket cost for 6.5 weeks of private occupational
therapy services. (As discussed in the Conclusions of Law, above, it would be duplicative to
award both 3.5 weeks and 6.5 weeks of this compensatory education.)
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8. During the calendar year 2014, the District shall provide the Parents with copies of its SLP

and OT time logs for service fo the Student. These logs shall be provided to the Parents on a
monthly basis. S

Signed at Seattle, Washington on December 8, 2013.

Michelle C. Mentzer - &

Administrative Law Judge
Office of Administrative Hearings

Right To Brmg A C|V|I Actlon Under The IDEA o

Pursuant to 20 U.S. C 1415(1)(2) any party aggrleved by thls fma! demsmn may appeal
by filing a civil action in a state superior court or federal district court of the United States. The
civil action must be brought within ninety days after the ALJ has mailed the final decision to the
parties. The civil action must be filed and served upop all parties of record in the manner
prescribed by the applicable local state or federal rules of civil procedure. A copy of the civil
action must be provided to OSPI, Administrative Resource Serwces
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CERTIFICATE OF SERVICE

| certify that | mailed a coby of this order to the within-named interested parties af their

respective addresses postage prepaid on the date stated herein. {

Parents

Becky Anderson, Assistant Superintendent of Special
Services

Northshore Schoot District

3330 Monte Villa Parkway

Bothell, WA 98021

Lynette Meachum Baisch, Attorney at Law
Parker Howell, Attorney at Law

Porter Foster Rorick LLP

800 Two Union Square

601 Union Street

Seattle, WA 98101

cC: Administrative Resource Services, QSPI
Matthew D. Wacker, Senior ALJ, OQAH/OSPI Caseload Coordinator
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